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Out With the Old and In With the New:
Comparing and Contrasting Trust Decanting Under State Statutory Law
Trust decanting is the term used to describe the “pouring over” of trust property from one
trust (the first trust) into a newly created trust (the second trust). It gets its name from the
process of decanting wine, whereby the wine is poured from one vessel into another to get rid of
unwanted sediment.1 Conceptually, decanting is similar to the exercise by a trustee of a power of
appointment under property law.2 The idea behind decanting being that a trustee with the power
to distribute trust property to beneficiaries also has the power to appoint the trust property to a
new trust through a power of appointment.3 Decanting has been called “one of the most
significant advancements in modern personal trust law” and can be used for a multitude of
purposes.4
At the time of this writing, eleven states have enacted trust decanting statutes and some,
including Missouri, are considering decanting legislation.5 In addition, Ohio, Colorado,
Minnesota, Pennsylvania, and South Carolina are considering decanting statutes.6 There are also
unofficial reports that the National Conference of Commissioners on Uniform State Laws
(NCCUSL) is considering uniform decanting legislation.7
Despite the fact that many state legislatures have eagerly added decanting to their state’s
cache of estate planning tools, questions about decanting remain.8 Some critics see decanting as
dangerous and question the wisdom of allowing trustees to reform irrevocable trusts through
decanting.9 Commentator Thomas E. Simmons writes:
“Some practitioners--the author included--have reservations about the scope and startling
reach of this newly enacted trustee power, whether or not the power may have already
existed in some form under common law. Drafting against the possibility of future trust
decanting by the trustee is certainly possible, as the very first phrase of the South Dakota
trust decanting statutes suggests…Without addressing the possibility in the trust
instrument itself, this trust power is now firmly in play. And trusts, as the greatest
creation of English law, are subject to being rewritten by their trustees.”
1

F. SHABNAM NOURAIE

In addition, there is confusion about the extent to which decanting is supported by
common law. Even in states that have adopted decanting statutes there is continued uncertainty
as the statutes themselves are interpreted and further refined.
I. WHY DECANT?
More and more, in the context of trusts, “irrevocable” does not mean unassailable.10
Developments in trust revision have likely been in response to the existence of more long-term
trusts.11 As states have acted to extend or eliminate the common law Rule against Perpetuities,
trusts are lasting longer.12 Longer-lasting trusts mean more opportunity for unforeseen changes
and settlors today must draft with a consideration for any number of possible future events. In
addition to the emergence of longer-lasting trusts, many trusts already in existence are controlled
by archaic instruments that lack the flexibility of more modern trusts.13 For both situations,
decanting can provide a straightforward and comprehensive solution.
There are a number of specific ways in which decanting can be utilized. This article will
deal only with the non-tax reasons to decant. Decanting can be used for a host of purposes: to
conform a trust to the requirements of a “supplemental needs trust,” change trustee
provisions, change beneficial interests, change administrative provisions, change the “situs” of a
trust, correct a drafting error, and to add or delete a spendthrift provision.14 In addition,
decanting can be to combine trusts for greater efficiency, separate trusts, segregate “high risk”
assets, and reduce distribution rights for Medicaid eligibility planning purposes.15
While a number of the above-named goals can be reached through other routes, such as
beneficiary consent, court approval, or trust modification, some cannot. 16 In addition, obtaining
approval by all beneficiaries can be time-consuming and may ultimately prove impossible.
Court approval or trust modification can be similarly protracted and, in addition, is expensive.
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Allowing a trustee the flexibility to decant conserves time, energy, and trust assets. In addition,
if a trust settlor determines that he or she does not want the trustee to have decanting powers, the
trust can be drafted to disallow decanting or to require court approval for certain changes.
II. COMMON LAW BACKGROUND
There is support in some states for decanting as a common law right. Despite the fact
that there is little case law on the topic, there are a few cases that are commonly cited. The only
one that serves as solid support for a common law right to decant is Phipps v. Palm Beach Trust
Co.,17 a Florida Supreme Court case from 1940. The court in Phipps found that the trustees in
the case had common law authority to decant.18 Although the court did not refer to it as
“decanting,” it stated that “[T]he power vested in a trustee to create an estate in fee includes the
power to create or appoint any estate less than fee unless the donor clearly indicates a contrary
intent.”19 Ultimately, the court found that the trustees in the case had a special power of
appointment, and thus could create a second trust by way of this power.20 This was later
codified in 2007 with the enactment of the Florida decanting statute, discussed below.
A few other cases are often cited as potential support for common law decanting, but
their connection to decanting is attenuated at best. In re Estate of Spencer21 is one such case.
Spencer deals specifically with the extent to which a special power of appointment may be
exercised.22 In the case, the Iowa Supreme Court found that the trustee could exercise a special
power of appointment in further trust, as the trust did not prohibit such exercise of the power.23
It is worth noting that the special power of appointment was given to the trustee by his wife,
exercised through the trustee’s will, and was not a discretionary power to distribute.24 Read
narrowly, Spencer suggests that a special power of appointment may be exercised to appoint
property outright or in trust, so long as the trust instrument does not prohibit it.25 Broadly
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construed, the case stands for the proposition that a trustee may decant unless plainly prohibited
by the terms of the original trust.26
The Massachusetts Supreme Court, in Loring v. Karri-Davies,27 however, came to a
different conclusion on similar facts. The settlor in the case attempted to exercise two powers of
appointment, granted to her by her father, by appointing trust property in further trust.28 The
court noted that the issue before it was whether the powers of appointment were validly
exercised when the settlor appointed the property in further trust.29 Noting a jurisdictional split
on the issue, the court determined that the exercise was not valid.30 After a lengthy discussion,
the court held that, “[W]here it does not appear that the donor of a special power of appointment
intended the donee thereof to exercise such power by an appointment in further trust, any attempt
by the donee to do so is invalid.”31 In essence, Spencer and Loring stand in direct opposition to
each other.
Another case that is sometimes cited in support of decanting is the New Jersey case of
Wiedenmayer v. Johnson.32 In that case the trustee sought to distribute all of the trust property
to the beneficiary of the trust, conditioned on the beneficiary then contributing the property to a
new trust.33 The trustee’s objective in so doing was to eliminate the contingent remaindermen of
the first trust.34 It should be noted that the original trust gave the trustee absolute discretion to
distribute principal, provided that the distribution be in the beneficiary’s “best interests.” The
court in Wiedenmayer opined that because the remaindermen’s interests could have been
eliminated by an outright distribution, the trustee had the power to distribute to the beneficiary
with the condition that the beneficiary put the property into another trust.35 An important feature
of the case is the fact that the beneficiary had to consent in order for the trustee to act. This
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distinction suggests that the issue in the case was really a contractual one and did not concern a
trustee’s right to decant.
III. RESTATEMENT VIEW
As noted above, decanting has been likened to the exercise of a power of appointment.36
The rationale underlying this is that a trustee with discretionary power to distribute property to
current beneficiaries effectively has a power of appointment.37 That power allows a trustee, in
lieu of distributing directly to beneficiaries, to distribute the property to a second trust for their
benefit. This comparison, however, is not supported by the Restatement Third of Trusts.
Section 50 of the Restatement Third holds: “A trustee's discretionary power with respect to trust
benefits is to be distinguished from a power of appointment. The latter is not subject to fiduciary
obligations and may be exercised arbitrarily within the scope of the power.”38 Although this
most recent edition of the Restatement of Trusts clarifies the nature of powers of appointment
with regard to trustees, it provides little guidance for decanting overall. It does not deal squarely
with the thorny question of whether a trustee has an inherent power to decant on other grounds
and instead leaves the issue open.
The following history is helpful in clarifying the Restatement view on powers of
appointment: Section 11.1 of the Restatement Second of Property provides that “a power of
appointment is authority, other than as an incident of the beneficial ownership of property, to
designate recipients of beneficial interests in property.”39 In addition, included in the comments
to that section is the statement that a “trustee holding a discretionary power has a power of
appointment as defined in this section.”40 Section 19.3 of the Restatement Second of Property
provides further support for decanting as a power held by the trustee. That section holds that,
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absent a contrary provision in the instrument creating a power of appointment (the trust), a power
of appointment may be exercised in further trust.
The Restatement Third of Property, Wills and Other Donative Transfers however, calls
into question the use of powers of appointment as authority for a trustee to decant. Section 17.1
states that “A power of appointment is a power that enables the donee of the power, acting in a
nonfiduciary capacity, to designate recipients of beneficial ownership interests in the appointive
property.”41 The comments to that section differentiate between fiduciary distributive powers
and powers of appointment, providing that “a fiduciary distributive power is not a power of
appointment.”42 The differences, most notably the fact that fiduciaries owe fiduciary duties to
the beneficiaries, are reiterated.43
Acting prudently, a trustee would be unlikely to decant based solely on a common law
right. There is only a small amount of such authority for decanting and the restatement is vague
and unclear on issues that concern decanting. Given this landscape, it is not surprising that a
number of states have recently passed decanting statutes and others have decanting legislation in
the works.
IV. STATE STATUTES
As noted above, eleven states presently have decanting statutes. These states are New
York,44 Alaska,45 Delaware,46 Tennessee,47 Florida,48 South Dakota,49 New Hampshire,50 North
Carolina,51 Arizona,52 Nevada,53 and Indiana.54 New York’s trust decanting statute was the first
of its kind and went into effect in 1992.55 Those who supported the legislation argued that
decanting was already authorized under existing common law in New York and that the statute
would simply codify already existing law.56 The New York statute has been called one of the
most conservatively drafted statutes, but there are efforts under way to amend the statute, thus
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expanding its applicability.57 In 1998, Alaska became the second state, after New York, to enact
a statutory framework for trust decanting.58 In 2003, Delaware adopted a trust decanting statute
and became the third state with such a statute.59 Tennessee enacted a trust decanting statute in
2004, making it the fourth state with trust decanting legislation.60 Florida did not adopt its trust
decanting statute until 2007. However, as noted above, in Phipps v. Palm Beach Trust Co.,
previous to the enactment of the statute, the Florida Supreme Court found that the trustees in that
case had common law authority to decant, although the court did not refer to it as “decanting.”61
South Dakota’s statutory framework for decanting was, like Florida’s, adopted in 2007,
with modifications occurring in 2008, 2009, and 2011.62 The statutes were apparently modeled
after the Delaware decanting statute.63 In 2008, a year after the Florida and South Dakota
statutes were adopted, New Hampshire adopted its own decanting statute.64 North Carolina,
Arizona, and Nevada all enacted their trust decanting statutes in 2009.65 Indiana’s statute, the
most recently enacted of the eleven state decanting statutes, went into effect in 2010.66 It is
worth noting that all but the New York and Alaska decanting statutes have been enacted since
2003, signifying the increased use of and interest in decanting in recent years.
As noted above, in addition to the statutes already enacted, Ohio, Colorado, Minnesota,
Missouri, Pennsylvania, and South Carolina are also considering decanting legislation.67 The
eleven currently enacted state decanting statutes, while different in some significant respects, are
also similar in a number of ways. The first area of similarity regards the issue of fixed income
interest. Ten of the state statutes specify that a fixed income interest may not be reduced by a
decanting, with Delaware’s decanting statute not addressing the issue.68 A second issue on
which the statutes correspond relates to the type of trust to be decanted.69 All but one of the state
decanting statutes seem to apply to both inter vivos and testamentary trusts, with North
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Carolina’s applying only to inter-vivos trusts.70 Yet a third area where the decanting statutes are
alike deals with the rule against perpetuities.71 In most of the states that still have a rule against
perpetuities, the decanting statute has a savings provision.72 In addition, the more recent
decanting statutes tend to also include prohibitions on reductions to fixed annuity or unitrust
interests and protections for marital or charitable deductions or gift tax exclusions allowed under
the first trust.73
There are also few areas where the statutes line up exactly. None of the states require
court approval before a decanting can occur, with four- New York, North Carolina, Arizona, and
Nevada- expressly providing that court approval may be sought. However, New York does
require judicial approval for the trustee’s fees to be increased in the new trust.74 In addition, not
a single state decanting statute requires that the trustee in the second trust be the same as in the
first.75
While the decanting statutes are similar in a number of ways, there are also major ways in
which they differ. There are at least seven critical places where the statutes diverge. These
include: 1) the amount of discretion required to decant; 2) treatment of trustee-beneficiaries; 3)
whether or not notice to existing beneficiaries is required; 4) whether a trustee is required to file
the decanting instrument; 5) how a trustee’s fiduciary duties are affected; 6) permissible
beneficiaries of the second trust; and 7) whether decanting allows transfer to a trust in another
state (or country). While not every state statute addresses each of these seven issues, silence on
an issue also affects the law of decanting in such a state. Each of these issues will be discussed
extensively below.
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A. Discretion Required to Decant
Indicative of the importance of the issue, each of the state statutes explicitly address the
amount of discretion required to decant. Three of the states- New York, Florida, and Indianarequire that a trustee have absolute power over distributions before a trustee may decant. The
New York statute requires “absolute discretion” in order to decant.76 (The statute provides: “[A]
trustee who has the absolute discretion…to invade the principal of a trust… may exercise such
discretion…”)77 Similarly, the Florida statute requires that a trustee possess “absolute power” to
invade principal before the trustee can decant.78 (The statute provides: “[A] trustee who has
absolute power under the terms of a trust to invade the principal of the trust…to make
distributions…may instead exercise the power by appointing all or part of the principal…”)79
Unlike New York, however, the Florida statute provides that a power to invade principal for
“best interests, welfare, comfort, or happiness” amounts to an absolute power to invade.80 (The
statute provides: “For purposes of this subsection, an absolute power to invade principal shall
include a power to invade principal that is not limited to specific or ascertainable purposes, such
as health, education, maintenance, and support, whether or not the term “absolute” is used. A
power to invade principal for purposes such as best interests, welfare, comfort, or happiness shall
constitute an absolute power not limited to specific or ascertainable purposes.”)81
Indiana’s statute also requires absolute discretion to invade principal as a prerequisite for
decanting.82 (The statute provides: “[A] trustee who has absolute power under the terms of a
trust…to invade the principal of the trust to make distributions…may instead exercise the power
by appointing all or part of the principal of the first trust in favor of a trustee of another
trust…”)83 Seemingly taking Florida’s lead, the Indiana statute describes what is meant by
‘absolute discretion,’ noting that the term absolute need not be used.84 (The statute provides:
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“For purposes of this section, an absolute power to invade principal includes a power to invade
principal that is not limited to specific or ascertainable purposes, such as health, education,
maintenance, and support regardless of whether the term “absolute” is used.”)85
The other eight state statutes require something less than absolute discretion. The
Alaska, Delaware, and Tennessee statutes require only “authority” to invade principal.86 (The
Alaska statute provides: “[A] trustee who has authority under the terms of an instrument…to
invade the principal of a trust for the benefit of a beneficiary…may exercise…the trustee's
authority by appointing…part or all of the principal of the trust in favor of a trustee of another
trust…”87; The Delaware statute provides: “[A] trustee who has authority…to invade the
principal of a trust…to make distributions…may instead exercise such authority…”88; and the
Tennessee statute provides: “A trustee who has authority…to invade the principal of a trust to
make distributions…may instead exercise such authority by appointing all or part of the
principal…in favor of a trustee of another trust.”89) The Alaska statute at one time required
absolute discretion, but this was amended.90 Alaska also requires that the standard for assessing
principal be no more liberal in the second trust than it was in the first.91 (The statute clarifies:
“[The resulting or second trust must have] a standard for invading principal that is the same as
the standard for invading principal in the invaded trust.”)92 It is arguable whether, at common
law, a trustee who has power to distribute principal to a beneficiary or beneficiaries under an
ascertainable standard (e.g. maintenance, support, health and education) would have the power to
distribute to another trust even if the terms of the recipient trust provide the same standard, the
argument being that the distribution to the second trust is not a distribution for the purpose.93
The Alaska and North Carolina statutes deal with this issue directly, providing that the trustee

10

F. SHABNAM NOURAIE
may decant “whether or not there is a current need to [invade principal/income] under any
standard stated in the [first trust].”94
The Delaware statute explicitly provides that the decanting must comply with any
standard stated in the trust instrument.95 (The statute provides: “The exercise of such authority
shall comply with any standard that limits the trustee's authority to make distributions from the
first trust.”)96 South Dakota’s statute allows a trustee to decant “whether or not restricted by any
standard,” as long as the trustee has “discretion” under the governing instrument.97 (South
Dakota’s newly amended statute provides: “[I]f a trustee has discretion under the terms of a
governing instrument to make a distribution of income or principal…of a trust (the "first trust"),
whether or not restricted by any standard, then the trustee may instead exercise such discretion
by appointing part or all of the income or principal subject to the discretion in favor of a trustee
of a second trust (the "second trust")…”)98
The New Hampshire statute allows any trustee with “discretion to make distributions” to
decant.99 (The statute provides: “[A] trustee with the discretion to make distributions to or for
the benefit of one or more beneficiaries of a trust (the “first trust”) may exercise that
discretion…in favor of another trust for the benefit of one or more of those beneficiaries (the
“second trust).”)100 North Carolina allows a decanting to occur even if the trustee has only
discretionary power to distribute principal or income101 and like Alaska, North Carolina requires
that the discretionary standard remain the same in the first and second trust.102 (The statute
provides: “A trustee of an original trust may…exercise the discretionary power to distribute
principal or income to or for the benefit of one or more current beneficiaries of the original trust
by appointing all or part of the principal or income of the original trust…in favor of a trustee of a
second trust.”103 (The statute also provides: “If a trustee of an original trust exercises a power to
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distribute principal or income that is subject to an ascertainable standard by appointing property
to a second trust, then the power to distribute income or principal in the second trust must be
subject to the same ascertainable standard as in the original trust…”104)
Arizona allows a trustee to decant “regardless of whether a standard is provided in the
instrument,” as long as the trustee has “discretion to make distributions.”105 (The amended
version of the statute provides: “[A] trustee who has the discretion…to make distributions,
regardless of whether a standard is provided in the instrument or agreement, for the benefit of
a beneficiary of the trust may exercise…the trustee's discretion by appointing part or all of the
estate trust in favor of a trustee of a trust under an instrument other than that under which the
power to make distributions was created…”)106 The Nevada statute requires only that a trustee
have “discretion or authority to distribute trust income or principal” in order to decant.107 (The
newly amended version of the statute provides: “[A] trustee with discretion or authority to
distribute trust income or principal to or for a beneficiary of the trust may exercise such
discretion or authority by appointing the property subject to such discretion or authority in favor
of a second trust…”)108
Worth noting is the fact that New York, Alaska, Delaware, Tennessee, Florida, and
Indiana specify that distributions for a decanting may be made only from principal. South
Dakota, North Carolina, and Nevada allow distributions from both income and principal. New
Hampshire’s statute does not specify where distributions may come from and the Arizona statute
simply refers to “part or all of the estate.”
B. Treatment of Trustee-Beneficiaries
A number of the newer state statutes deal head-on with the issue of trustees who are also
beneficiaries of the first trust. This issue might fall more generally into the category of fiduciary
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duties, discussed later, but inclusion of specific provisions regarding trustee-beneficiaries
suggests that the issue is important enough to warrant particular attention.109
The first five states to enact statutes- New York, Alaska, Delaware, Tennessee, and
Florida- did not include trustee-beneficiary provisions. In addition, Indiana’s statute does not
deal with the issue. The remaining five states specifically address trustee-beneficiaries, but in
different ways. South Dakota’s statute deals with the topic in a unique way, describing a trustee
as a “restricted trustee” if the trustee is a beneficiary of the first trust or if a beneficiary of the
first trust has the power to change the trustee.110 The statute then goes on to specify when such a
trustee may not decant.111 A “restricted trustee” may not decant if the decanting would benefit
the trustee as a beneficiary of the first trust, unless the exercise is limited by an ascertainable
standard “based on or related to health, education, maintenance, or support.”112 In addition, a
“restricted trustee” cannot decant to remove restrictions on discretionary distributions to a
beneficiary, imposed by the first trust.113 The statutes also prohibits a “restricted trustee” from
decanting if the decanting would increase distributions from the second trust to the restricted
trustee or to a beneficiary who may change the restricted trustee unless the exercise of the
authority is limited by an ascertainable standard “based on or related to health, maintenance,
education, or support.”114
New Hampshire and Nevada have provisions that are practically identical to each other
and which take a route similar to South Dakota’s in handling trustee-beneficiaries. Unlike South
Dakota, those statutes use separate provisions to deal with the issue of beneficiaries that may
change the trustee. Both statutes stipulate that a trustee who is a beneficiary of the first trust may
not decant if the trustee does not have discretion to make distributions to him or herself.115 The
New Hampshire statute also restricts a trustee-beneficiary from decanting if the trustee’s
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discretion to make distributions to him or herself is limited by an ascertainable standard.116 The
Nevada statute takes a slightly different route, indicating that a trustee-beneficiary may not
decant if the trustee’s discretion to make distributions to him or herself is limited by an
ascertainable standard and under the terms of the second trust, the trustee’s discretion is not
limited by the same standard.117
Both statutes forbid a trustee-beneficiary from decanting if the trustee’s discretion to
make distributions to him or herself is limited by consent of a co-trustee (or other person with an
adverse interest) but under the terms of the second trust, the trustee’s discretion to make
distributions to him or herself is not limited by an ascertainable standard and is exercisable
without consent of a co-trustee (or other person with an adverse interest).118 Lastly, the New
Hampshire and Nevada statutes both provide that a trustee-beneficiary may not decant if the
terms of the decanting allow the trustee of the second trust discretion to discharge the trustee’s
legal support obligations, while under the terms of the first trust the trustee could not.119
North Carolina handles the trustee-beneficiary matter simply. If a trustee is also a
beneficiary of the first trust, that trustee may NOT decant.120 The statute does allow for a cotrustee or majority of remaining co-trustees to decant if the trustee(s) is not also a beneficiary of
the trust. If all trustees are beneficiaries, the court may appoint a special fiduciary with authority
to decant. Arizona’s decanting statute maintains only that, when a trustee is also a possible
beneficiary of the first trust, the ascertainable standard applicable for distributions from the
second trust must be the same or more restrictive as in the first.121
C. Notice
Whether or not notice is required is another area where the statutes diverge. New York,
Florida, North Carolina, and Indiana all require notice of a decanting.122 However, the statutes
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differ in defining who must be notified, when notification must occur, the terms of the
notification, and whether waiver discharges the notification duty. On the issue of who must be
notified, New York requires notice to “all persons interested in the trust,” defining that term as
“all persons upon whom service of process would be required in a proceeding for the judicial
settlement of the account of the trustee.”123 Florida, North Carolina, and Indiana all require
notice to “qualified beneficiaries.”124
Regarding when notification must occur, Florida, North Carolina, and Indiana require
notice before the decanting occurs, but differ on how much notice is needed.125 New York only
requires notice that a decanting has occurred, with a copy of the decanting instrument served on
“all persons interested in the trust.”126 As to the terms of notification, New York, requires notice
“by registered or certified mail, receipt requested, or by personal delivery or upon application of
the trustee in any other manner directed by the court,” while the other three states do not specify
how notice must be made.127 As for waiver of notice, New York does not address waiver and
Florida, North Carolina, and Indiana provide for waiver if all qualified beneficiaries consent.128
The Florida, North Carolina, and Indiana statutes also specify that notice by the trustee does not
limit the right of a beneficiary to object to the decanting.129 New York does not address this
specific issue.
New Hampshire requires notice only to charitable organizations and only if the
organization has “the rights of a qualified beneficiary.”130 The Alaska, Delaware, Tennessee,
South Dakota, and Arizona statutes are silent on the issue of notice and the Nevada statute
merely states that “a trustee may give notice of a proposed action.”131
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D. Filing
Not all states require that a trustee file the decanting instrument with the trust documents.
Although the filing issue is pretty black and white, either the instrument must be filed or not, it is
a difference worth noting. Seven of the eleven states- New York, Delaware, Tennessee, Florida,
North Carolina, Nevada, and Indiana- require that the trustee file the decanting instrument,132
while the remaining four states- Alaska, South Dakota, New Hampshire, and Arizona- are silent
on the issue. For the most part, states that are silent regarding notice are also silent on the issue
of filing and those that require notice also require filing. Interestingly, Delaware and Tennessee
are both silent on the issue of notice, but require a decanting instrument to be filed.133 Nevada
does not require notice (a trustee may give notice) but requires filing.134
E. Fiduciary Duties
Determining how decanting affects a trustee’s fiduciary duties is a complex and weighty
consideration. Regardless of whether a trustee decants under common law or statute, the trustee
is presumably subject to fiduciary duties when exercising the power.135 This remains true
despite the level of discretion required under the statute.136 While some fiduciary duties can be
altered under the trust instrument, a settlor cannot eliminate them altogether.137 The duty to act
in the interest of the beneficiaries and to act with prudence in administering the trust are
underlying duties that cannot be completely done away with.138 The duty to act in the interest of
the beneficiaries falls more generally under the “duty of loyalty” and includes the duty to treat
beneficiaries impartially.139 In addition to those duties already mentioned, the duty to act in
good faith remains, regardless of the terms of the trust.140
Taking into account these underlying fiduciary duties, decanting raises some important
questions for trustees and beneficiaries. First, might a trustee have a fiduciary duty to decant in
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certain situations? It is arguable that the duty to act in the best interests of a trust may sometimes
require decanting. In addition, the language of the South Dakota decanting statute suggests that
some situations might give rise to a duty to decant. (The statute provides: “Before exercising its
discretion to appoint and distribute assets to a second trust, the trustee of the first trust shall
determine whether the appointment is necessary or desirable after taking into account the
purposes of the first trust, the terms and conditions of the second trust, and the consequences of
the distribution.”)141
A number of state statutes deal with the issue of fiduciary duties explicitly, detailing that
the statute imposes no duty to decant. Other states, however, leave the issue open. Worth noting
is the fact that under the Uniform Trust Code (UTC) a trustee is given authority to divide or
combine trusts in certain situations.142 In the right circumstances, failure to do so could be a
breach of the trustee’s fiduciary obligations.143 While decanting is not identical to combination
and division of trusts under the UTC, the comparison is nonetheless useful in considering
whether a trustee may have a duty to decant when a statute is silent on the issue.144
Another consideration for a trustee considering a decanting is the duty of impartiality.
Can the remaindermen of the first trust be eliminated through a decanting? Can a decanting
result in preference for income generation over long-term capital appreciation? It would seem
that the duty of impartiality would prohibit either of these results. In fact, commentator Thomas
E. Simmons writes, “The duty of impartiality will no doubt act as the primary “break” on the
decanting “train.”145 In addition, Anne Marie Levin and Todd A. Flubacher state that ““[I]t is
difficult to imagine the factual scenario where the trustee would not violate its fiduciary duty of
impartiality owed to that beneficiary who is being eliminated; under the right circumstances,
however, this is possible.”146 The state statutes, however, do not expressly address the issue.
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The decanting statutes vary in their treatment of a trustee’s fiduciary duties. As noted
above, some serve to protect the trustee by explicitly stating that the statute creates no duty to
exercise the power it confers. Others reiterate, usually by citing other statutes, the trustee’s
fiduciary duties. A few statutes do both. Four states- Alaska, Delaware, Tennessee, and
Arizona- have statutes that are silent on the issue of fiduciary duty. Four of the remaining statesFlorida, North Carolina, Nevada, and Indiana- explicitly protect trustees by stating that the
trustee has no duty to decant. 147 Of those four, all but Nevada also note that notice by a trustee
does not limit the rights of beneficiaries to object to a decanting, unless otherwise provided in the
statute.148
The remaining three states- New York, South Dakota, and New Hampshire- take different
routes. The New York decanting statute disallows the exoneration of a trustee of his or her
fiduciary duties as against public policy, citing another New York statute.149 Additionally, the
statute forbids a trustee from raising his or her own commission, unless directed by a court to do
so.150 The statute does not speak to whether a trustee has a duty to decant, however.
South Dakota, on the other hand, has the only decanting statute suggesting that a trustee
may have a duty to decant.151 The language of the statute reads: “Before exercising its discretion
to appoint and distribute assets to a second trust, the trustee of the first trust shall determine
whether the appointment is necessary or desirable after taking into account the purposes of the
first trust, the terms and conditions of the second trust, and the consequences of the
distribution.”152 While potentially creating a duty to decant,153 South Dakota’s statute also
protects trustees by citing statutes that limit when a court can review the trustee's decision to
decant.154 Like South Dakota, New Hampshire is protective of both trustees and beneficiaries.
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That statute states that a trustee has no duty to decant or to consider a decanting, while also
emphasizing that a trustee must decant in good faith.155
F. Permissible Beneficiaries of the Second Trust
The next area of difference has to do with the permissible beneficiaries of the second,
newly created trust. While most of the decanting statutes treat the issue similarly, the language
of the statutes varies. As a general rule, the statutes at least require that the beneficiaries of the
second trust be from the pool of permissible beneficiaries of the first trust. Only one state,
Indiana, suggests that perhaps the two trusts must have identical beneficiaries, maintaining that a
trustee may decant as long as “the beneficiaries of the second trust are the same as the
beneficiaries of the first trust.”156 South Dakota, on the other hand, indicates that the second
trust may have as beneficiaries “one or more of the beneficiaries of the first trust” but does not
require that the beneficiaries be identical.157 Of the remaining states, a few refer to permissible
beneficiaries as the “proper objects of the power,” while others simply state that beneficiaries of
the second trust may include only beneficiaries of the first or invaded trust.
The extent to which remainder beneficiaries can be included in the second trust is a
complicated issue. Presumably, if we liken decanting to a special power of appointment, the
“objects” of a trustee’s discretionary distribution powers include only beneficiaries to whom
current distributions may be made.158 This means that the second trust may have provisions for
current beneficiaries of the first trust only and not for remaindermen of the first trust.159 In
addition, if at some point in the future the second trust had no beneficiaries who were objects of
the power when it was created, the property in the second trust would revert back to the first
trust. This limits the utility of common law decanting, especially if the class of current
beneficiaries is small.160
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A few states deal squarely with the reverter issue. Alaska, Delaware, and Nevada all
have provisions that allow for the second trust to continue in such a circumstance.161 However,
those states do not permit the interests of the beneficiaries who were not objects of the power to
be altered by a decanting.162 According to the statutes, the governing instrument of the second
trust may provide that “after a time or an event specified,” the trust assets of the second trust will
be held for the beneficiaries of the first trust on terms that are substantially identical to the terms
of the first trust.163 It is unclear, though, exactly what the term “after a time or event specified”
means and what its implications are. Is it possible to decant for one of several current
beneficiaries for a short period of time (a day, a month, a year), after which the provisions for the
remainder beneficiaries of the original trust would apply, thereby cutting off current beneficiaries
and accelerating remainder beneficiary interests?164
Most of the state statutes, however, seem to permit the second trust to have provisions for
remainder beneficiaries, effectively accelerating those interests.165 This seems to be true so long
as the second trust does not have as beneficiaries anyone who is not a beneficiary of the first
trust.166 South Dakota has the only statute that specifically addresses remaindermen, allowing
for the second trust to include “beneficiaries of the first trust…to or for whom a distribution of
income or principal may be made in the future from the first trust or at a time or upon the
happening of an event specified under the first trust.”167
G. Trust Situs
New York, Delaware, Tennessee, Florida, New Hampshire, North Carolina, Nevada, and
Indiana do not address the issue of situs in their decanting statutes. Despite this fact, issues
relating to situs are among the most significant with regard to decanting. In a state without a
decanting statute, a trustee may want to change the situs of a trust to a state with a decanting
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statute (or with a more favorable decanting statute). Or, in a state with a decanting statute, the
statute itself may be used to change the situs of the trust. There are a number of tax and non-tax
reasons for wanting to change a trust’s situs through decanting. For example, it may be
necessary for a foreign trust to be converted to a US person for federal tax purposes.168 This can
be accomplished through decanting. It is also possible that an irrevocable self-settled trust was
created at a time when asset protection trusts did not exist or in a jurisdiction that did not allow
them. In such a case, the trust could be decanted to a new trust that conforms to the requirements
of the applicable asset protection trust statutes in a jurisdiction that allows such trusts.169
Decanting a trust from one state to another may also allow a trust to avoid state income tax on
any undistributed income or capital gains.170
The three states that do address this issue- Alaska, South Dakota, and Arizona- do so
similarly. The text of all three affirm that the statute applies to a trust “governed by the laws of
this state,” including a trust “whose governing jurisdiction is transferred to this state.”171
Alaska’s statute goes a bit further, stating that the statute also applies to a trust that has a trustee
who is a “qualified person” and a majority of the trustees sign an instrument providing that the
primary administration of the trust will be located in Alaska.172 In addition, under the statute,
that instrument must be acknowledged by oath or affirmation under the laws of Alaska or under
equivalent provisions of the laws of another jurisdiction.
V. CONCLUSION
Despite the indistinctness that typifies the common law and restatement view of
decanting, as more and more states adopt statutes, it seems clear that trust decanting is here to
stay. Allowing for the remodeling of old trusts in need of renovation and aiding settlors of today
in crafting trusts that can amply deal with future situations, decanting is a unique and powerful
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tool. Finding the best way to restrain the power that decanting provides while offering freedom
enough to allow decanting to remain a valuable device has been a big challenge for state
legislatures. As a result, there are many unanswered questions about decanting, even in states
with a decanting statute. It may take some time, but as new states add decanting to their codes,
states with decanting legislation continue to fine-tune their statutes, and courts of law interpret
those statutes, questions about decanting will slowly but surely be answered.
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