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I. INTRODUCTION

“He left a fortune, to no one.”! Thus began a 2013 New York Times article about
Holocaust survivor Roman Blum.? Blum died at the age of 97, leaving behind no will, no heirs,
and an estate valued at almost $40 million.® Blum’s estate was the largest escheated estate in the
history of the state of New York.* Blum’s story epitomizes how escheat operates to benefit the
state to the detriment of those who knew and loved the deceased.

In the United States, when a person dies with no will and no heirs, the intestate estate
escheats, or reverts, to the state.” Although states define “heirs” differently, all fifty states
provide for escheat to the state in the absence of heirs.® As a core principle, estate law aims to
effectuate the intent of the decedent, regardless of whether a person dies with or without a will;’
yet, in respect of this goal, the law of escheat may fall short. Whereas lawmakers could conceive
of the state as the inevitable heir of last resort,® that result is by no means inevitable. For
example, in Great Britain and other countries, courts have some discretion to distribute an estate
when the deceased has died intestate, including instances where an escheat would otherwise
occur.” Courts in these foreign jurisdictions may award a distribution from an estate to a person
who is not an heir of the decedent.'®

The idea that escheat is justified when property is ownerless and no one could reasonably
take it''—for example, an estate of a decedent who dies intestate and without heirs— seems
exaggerated for several reasons. That “no one could reasonably take [the property]” is rebutted
by real-world examples, including that of Blum. Blum had friends who could have inherited his
estate. In addition, the procedures used by courts in foreign jurisdictions to distribute an intestate

estate in the absence of heirs demonstrates that alternatives to escheat do exist. Furthermore,



given the objective of intestacy law to effectuate the intent of the decedent, is it arguable that
escheat is unjustified.

The differences between U.S. and foreign law raise a few interesting questions. First,
does escheat effectuate intent? Second, should states broaden the definition of heirs, effectively
reducing the likelihood that an escheat will occur? Third, would giving a court broad discretion
to decide how to distribute an intestate estate in the absence of heirs effectuate intent? In an
attempt to answer these questions, I have conducted the first-ever empirical study on the topic of
escheat. In this paper, I present the results of this empirical study and an analysis of how the
results help to answer the preceding questions. Prior to the discussion of the empirical study, |
present background on escheat and a discussion of U.S. and foreign escheat law to set the stage

for the empirical study.

II. BACKGROUND ON ESCHEAT

The roots of escheat lie in feudalism. Under feudalism, there could be “no gap in
seisin.”!? In other words, the person who had a possessory interest in land had to be identifiable
at all times.'® As a result of the Conquest of England in 1066, whereby Duke William of
Normandy became King William I, all land belonged to the king by conquest.'* When the king
granted land to vassals—holders of land by feudal tenure on condition of homage and
allegiance—he retained a remainder interest.!> If a vassal seised in fee simple died intestate
without capable heirs, an escheat, or reversion to the Crown, occurred.'® This continuity ensured
that vassal-owed duties were discharged by the person with seisin at all times.!”

Escheat from “defect of heirs” applied only to real property and not to personal
9

property.'® Personal property, or chattels, were owned freely and clearly of any encumbrances. '

Ownerless chattels, termed bona vacantia,*® were forfeited to the Crown—seized, rather than
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seised—likely because the royal courts decided the matter.?! In Great Britain, and in some other
foreign jurisdictions, escheat has been abolished.?? Instead, the Crown has the right to take land,

along with chattels, as bona vacantia.*

III. CURRENT ESCHEAT LAW

A. U.S. Escheat Law

Escheat did not exist at the formation of the United States. The federal government—one
of delegated powers—was not sovereign, as was the Crown. As such, it did not assert a claim to
escheated property.?* As states began to codify intestate succession, the standard practice was to
list the state as the ultimate taker for simplicity’s sake.?

Today, all fifty states provide for an escheat of an intestate estate in the absence of
heirs.?® Real property generally escheats to the state within whose jurisdiction it is located.?’
Under some statutes, property subject to escheat goes to the county, municipality, or town in
which the property is situated.?® Escheat may be custodial, whereby the state does not take
immediate title, or absolute, whereby the state does take title.?” Escheated property may be sold,
and proceeds from the sale may be deposited in a general fund or a fund with a specific purpose,
usually education.’

The definition of heirs differs from state to state. Lawmakers use the parentelic system to
classify heirs. Under this scheme, the second parentela represent parents and their descendants,
the third parentela represent grandparents and their descendants, and so on. Schemes of intestacy
in some states track the Uniform Probate Code (UPC), but all of them divide into a category of

either unlimited or limited inheritance.>'



Under a rule of unlimited inheritance, an intestate estate escheats to the state only if the
decedent leaves no surviving relatives, no matter how distant the relationship. These states
follow the parentelic system through a specified parentela, then provide that the estate goes to the
intestate's “next of kin” or “nearest kindred.” If there are no kindred, the estate escheats to the
state. Currently, eighteen states take this approach.3?

The remaining thirty-two states have adopted a rule of limited inheritance.?* Rules of
limited inheritance follow the parentelic system through a specified parentela. If there is no
taker, seventeen out of these thirty-two states provide for the estate to escheat to the state. The
other fifteen states next allow step-relatives to inherit, and if no such step-relatives exist, only
then does the estate escheat to the state.** The UPC prefers a rule of limited inheritance,
followed by inheritance by step-relatives, but confined to stepchildren of the intestate decedent.>”
In the absence of close blood relatives or stepchildren, the UPC provides for a conventional

escheat “to the state.”3°

B. Foreign Escheat Law

Although legislation in Great Britain, New Zealand, Australia, and Canada provides for
the Crown to take an intestate estate as bona vacantia in the absence of heirs,’” family
maintenance statutes in these Commonwealth countries grant courts discretion in distributing
intestate estates.>® Restrictions apply to judicial discretion under these statutes, but some of them
allow distribution in cases of intestacy to persons who are not heirs.>

The factors courts must consider when determining a distribution and the classes of
persons eligible to apply for such a distribution vary under these statutes.*® For example, in
¢ 41

Great Britain, courts must consider numerous factors that do not include the decedent’s inten

By contrast, in New Zealand, the decedent’s intent is the only factor that courts may take into
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account when distributing the intestate’s estate.*?

A New Zealand court may accept such
evidence of the decedent’s intent as it considers sufficient, whether or not the evidence would
otherwise be admissible in a court of law.** In Ontario, Canada, the list of circumstances the
court must consider in determining the amount and duration of support is extensive.** The
Canadian province of Manitoba incorporates a similar, but less lengthy, list of circumstances into
its statute.*> In Manitoba, the court can consider the decedent’s intent, and the court may allow
such evidence as it deems proper, including any statement in writing signed by the decedent.*®
In Western Australia, the court may consider the dependant’s character and conduct in
determining whether to award a provision from the estate.*’

Courts in these jurisdictions allow different classes of persons to apply for a distribution
from an intestate estate. In Great Britain, the court in its discretion may provide for dependents
of the intestate, whether or not related to him, and for other persons for whom the intestate might
reasonably have been expected to make provision, out of the intestate estate.** New Zealand’s
statute, in addition to allowing several classes of persons related to the decedent to apply for a
provision, also allows for persons unrelated to the decedent to apply for a provision out of the
estate.** The unrelated persons include the civil union partner of the deceased, a de facto partner
who was living in a de facto relationship with the deceased on the date of his or her death, and
the stepchildren of the deceased who were being maintained wholly or partly or were legally
entitled to be maintained wholly or partly by the deceased immediately before his death.”* In
Ontario, the court may award a provision out of the estate that it considers adequate when the
decedent has not made adequate provision for the proper support of his dependants. >! A

dependant is defined as: “(a) the spouse of the deceased, (b) a parent of the deceased, (¢) a child

of the deceased, or (d) a brother or sister of the deceased, to whom the deceased was providing



support or was under a legal obligation to provide support immediately before his or her
death.”®? In Manitoba, Canada, a dependent is defined in a similar fashion to the Ontario statute,
but also includes a person divorced from the decedent and a common-law partner of the
decedent.” In Western Australia, the list of persons who may apply for a provision includes a
person divorced from the decedent and a de facto widow of the deceased.>*

Considered overall, these statutes contemplate the possibility of expanding the range of
takers from an intestate estate to persons other than blood relatives, of potential relevance as an
alternative to seizure by the Crown. The statutes do not go so far as to allow a court to provide

for institutions or causes to which an intestate decedent was emotionally or socially committed.

IV.  EMPIRICAL STUDY

A. Previous Empirical Studies

Empirical studies conducted in the past few decades have made important contributions
to intestacy law. A series of studies from the 1970s influenced the 1990 revisions of the UPC’s
intestacy distribution scheme by supporting an increase of the share of a surviving spouse.> At
least one of these empirical studies revealed a general lack of awareness of intestacy laws, and
consequently, a lack of reliance on those laws.’® As a result, lawmakers could reform intestacy
laws without creating confusion or uncertainty.>’ The UPC reforms ushered in rules that are
better aligned with the preferences of the public at large.

An empirical study related to the area of intestacy must attempt to ascertain the probable
intent of a decedent.”® We can infer probable intent from either of two groups of people: (1)

those who died with wills; and (2) living persons who express opinions about how they want



their property distributed at their deaths.”® Accordingly, the data used in most of the empirical
studies to date comes from one of two sources: probate records and telephone interviews.

Each of these sources of data has its advantages and disadvantages. On the one hand, a
telephone interview may not allow a respondent to put as much time and thought into how
distributions should be made as a will drafting session with a lawyer would.®! On the other
hand, persons who have wills tend to be more educated and have a higher income than persons
who lack wills. Thus, random surveys of living persons may be particularly useful for assessing
rules of intestacy because they allow broader coverage of socioeconomic classes. %

B. Current Empirical Study Demographics

In March of 2018, I, with the assistance of Qualtrics,% conducted an empirical study in
the form of an online survey. The goal of the empirical study was to identify preferences of a
demographically diverse group of people in the United States with respect to intestacy generally
and escheat specifically. The results of the empirical study include data from 1050 total
respondents: 48.95% males and 51.05% females. The average age of respondents is 44.54 years.
The regional residences of respondents are divided as follows: 18.67% in the Northeast, 21.71%
in the Midwest, 22.47% in the West, and 37.14% in the South. Table 1 shows the annual income

of respondents as compared to U.S. census data from 2016.5

Table 1 Income data of respondents compared to 2016 census data.

Less than $25,000 to $50,000 to $75,000 to More than
$25,000 49,999 $74,999 $99,999 $100,000
Survey 18% 22% 18.95% 14% 27.05%
Respondents
2016 Census | 22.3% 23.1% 17.8% 12.2% 24.6%
Data
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Table 2 shows the racial demographic of respondents as compared to U.S. census data

from 2017.%

Table 2 Racial demographic of respondents compared to 2017 census data.

White/Caucasian | Black/African | Hispanic/Latino | Asian Other
American
Survey 68% 22% 13.43% 3.33% 2.86%
Respondents
2017 Census | 61.3% 13.3% 17.8% 5.7% 1.5%
Data

The data in Table 1 and Table 2 indicate that income and racial demographics of the survey

respondents closely track the 2016 and 2017 census data.

C. Current Empirical Study Design

The survey posed two questions to respondents. The first prompt inquired, “Sometimes
people die without leaving anyone behind to collect an inheritance. If this happened to you, who
would you want to inherit your property?” Respondents were given eight potential answer
choices: 1) state government; 2) your closest friends, as determined by a judge; 3) distant
relatives; 4) your place of worship; 5) schools; 6) a pool of charitable organizations; 7) your
favorite charity or charities, as determined by a judge; 8) other; and 9) not sure. Respondents
who selected “other” were presented with a text box to elaborate on their answer. The second
prompt asked, “Sometimes people die without leaving anyone behind to collect an inheritance.
If this happened to you, would you be comfortable or uncomfortable with letting the court
determine which choice of beneficiary is most important to you?” Respondents were given

99 ¢¢

potential answer choices of: “comfortable,” “uncomfortable,” and “not sure.” Answer choices
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for the second prompt rotated randomly across respondents in order to reduce any bias related to

the ordering of the choices.

D. Current Empirical Study Results

Multiple demographic filters were used to examine patterns in the data. As one example,
data was filtered by the following five categories of annual income before taxes: 0 to $24,999;
$25,000 to $49,999; $50,000 to $74,999; $75,000 to $99,999; $100,000 and greater. As another
example, data was filtered by gender.

Table 3 below shows the respondent count for each answer choice for the first prompt—
takers whom respondents would want to inherit if they died without heirs—prior to any filtering.
Because the first prompt provided a number of answer choices, it yielded a plurality response,
rather than a majority response. In some cases, a given answer choice was not strongly preferred

over another answer choice.

Table 3 Prompt 1 answer choice and respondent count.

Prompt 1 Answer Choice Respondent Count
state government 17 (1.62%)
your closest friends, as determined by a judge 190 (18.10%)
distant relatives 152 (14.48%)
your place of worship 87 (8.29%)
schools 44 (4.19%)
a pool of charitable organizations 143 (13.62%)
your favorite charity or charities, as determined by a

judge 110 (10.48%)
other 160 (15.24%)
not sure 147 (14.00%)
total 1050
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The most popular choice at 18.10 % was “your closest friends, as determined by a judge.” The

least popular choice at 1.62 % was “state government.” “Other” was chosen by 15.24 % of

respondents. Out of the 160 text-based responses corresponding to “other,” one specified a pet;

one specified “N/A”; six specified someone close, e.g., a friend; eleven specified charitable

organizations in general or a specific charity; and 141 specified family in general or specific

family members. None of the text-based responses indicated that the respondent wanted the

government to take in the absence of heirs.

Table 4 below shows the results from the first prompt after filtering by annual income.

Table 4 Prompt 1 answer choice and respondent count filtered by annual income.

Prompt 1 Answer Choice

Annual Income

Less $25,000 | $50,000to | $75,000 | More

than to $74,999 to than
$25,000 | 49,999 $99,999 | $100,000
8 2 4 3 7
state government (1.69%) | (0.87 %) (2.01%) | (2.04%) | (2.46%)
your closest friends, as 82 35 47 26 42
determined by a judge (17.34%) | (15.15%) (23.62%) | (17.69%) (14.79)
64 46 25 17 34
distant relatives (13.53%) | (19.91%) (12.56%) | (11.56%) | (11.97%)
44 15 18 10 30
your place of worship (9.30%) | (6.49%) (9.05%) (6.8%) | (10.56%)
20 6 7 11 16
schools (4.23%) (2.6%) (3.52%) | (7.48%) | (5.63%)
a pool of charitable 72 17 25 29 55
organizations (15.22%) | (7.36%) (12.56%) | (19.73%) | (19.37%)
your favorite charity or charities, 47 23 18 22 37
as determined by a judge (9.94%) | (9.96%) (9.05%) | (14.97%) | (13.03%)
64 47 33 16 28
other (13.53%) | (20.35%) (16.58%) | (10.88%) | (9.86%)
72 40 22 13 35
not sure (15.22%) | (17.32%) (11.06%) | (8.84%) | (12.32%)
Total 473 231 199 147 284

In general, the income-filtered data for the first prompt was consistent with the non-filtered data

at one end of the spectrum; that is, for each category of annual income, the state government was
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the least popular choice. At the other end of the spectrum, the most popular choice differed
across income categories. The most popular choice for each income category was as follows: 1)
0 to $25,000: “your closest friends, as determined by a judge” at 17.34%; ii) $25,001 to $49,999:
“other” at 20.35% (with “distant relatives” a close second at 19.91%); iii) $50,000 to $74,999:
“your closest friends, as determined by judge” at 23.62%; iv) $75,000 to $99,999: “a pool of
charitable organizations” at 19.73%; and iv) $100,000 and greater: “a pool of charitable
organizations” at 19.37%. Thus, for two highest income categories, the most popular choice was
“a pool of charitable organizations.” For the lowest and median income categories, the most
popular choice was “your closest friends, as determined by a judge.”

Table 5 below shows the results from the first prompt filtered by gender.

Table 5 Prompt 1 answer choice and respondent count filtered by gender.

Gender
Male

Prompt 1 Answer Choice

Female

state government

2 (0.37%)

15 (2.92%)

your closest friends, as determined by a
judge

90 (16.79%)

100 (19.46%)

distant relatives

78 (14.55%)

74 (14.40%)

your place of worship

52 (9.70%)

35 (6.81%)

schools

14 (2.61%)

30 (5.84%)

a pool of charitable organizations

67 (12.50%)

76 (14.79%)

your favorite charity or charities, as
determined by a judge

54 (10.07%)

56 (10.89%)

other 101 (18.84%) 59 (11.48%)
not sure 78 (14.55%) 69 (13.42%)
total 536 514

The “state government” was again the least popular choice for both genders. It was less popular
for women than for men. The most popular choice differed between genders. For men, “your

closest friends as determined by a judge” was the most popular choice at 19.46%, while for
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women, “other” was the most popular choice at 18.84%, and “your closest friends, as determined
by a judge” was a close second at 16.79%.

A “not sure” answer to the first prompt effectively represents no answer to the prompt.
Thus, in order to more accurately reflect the popularity among answer choices, the results of the
first prompt were further adjusted by filtering out the “not sure” responses. Table 6 shows the

first prompt responses with “not sure” responses filtered out.

Table 6 Prompt 1 answer choice with “not sure” filtered out.

Prompt 1 Answer Choice Respondent
state government 1.88%
your closest friends, as determined by

a judge 21.04%
distant relatives 16.83%
your place of worship 9.63%
schools 4.87%
a pool of charitable organizations 15.84%
your favorite charity or charities, as

determined by a judge 12.18%
other 17.72%

Table 7 shows the results from the first prompt based on annual income when “not sure”

responses are filtered out.
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Table 7 Prompt 1 answer choice based on annual income with “not sure” filtered out.

Prompt 1 answer choice Respondents by Annual Income
Less $25,000 | $50,000 | $75,000 | More
than to to to than
$25,000 | 49,999 | $74,999 | $99,999 | $100,000
state government 2.00% | 1.05% | 2.26% | 2.24% 2.81%
your closest friends, as
determined by a judge 20.45% | 18.32% | 26.55% | 19.40% 16.87%
distant relatives 15.96% | 24.08% | 14.12% | 12.69% | 13.65%
your place of worship 10.97% | 7.85% | 10.17% | 7.46% 12.05%
schools 499% | 3.14% | 3.95% | 8.21% 6.43%
a pool of charitable
organizations 17.96% | 8.90% | 14.12% | 21.64% | 22.09%
your favorite charity or
charities, as determined by
a judge 11.72% | 12.04% | 10.17% | 16.42% | 14.86%
other 15.96% | 24.61% | 18.64% | 11.94% | 11.24%

As Table 7 indicates, with the “not sure” responses filtered out, the relative popularity of answer
choices increases. The graph in Figure 1 below provides an alternative way to view the

percentages from Table 7.
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Prompt 1: If you died intestate without heirs, who would you
want to inherit?

30.00
25.00
20.00
15.00
10.00
N
X
N \
N N
5.00 NB o N
N N
N | IR
VN N [T
- B
N N [T
0.00 : Z
state your closest distant  your place of  schools a pool of your favorite other
government friends as relatives worship charitable  charity or
determined organizations charities, as
by a judge determined

by a judge

ORespondent by Annual Income Less than $25,000 Respondent by Annual Income $25,000 to 49,999
B Respondent by Annual Income $50,000 to $74,999 MRespondent by Annual Income $75,000 to $99,999
B Respondent by Annual Income More than $100,000

Figure 1 Prompt 1 distribution of answer choices as a percentage of the total within each income category with “not sure”
responses filtered out.

Table 8 shows the results from the first prompt based on gender when “not sure” is

filtered out.
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Table 8 Prompt 1 answer choice based on gender with “not sure” filtered out.

Prompt 1 answer choice Respondents by Gender
Female Male

state government 0.44% 3.37%
your closest friends, as determined

by a judge 19.65% 22.47%
distant relatives 17.03% 16.63%
your place of worship 11.35% 7.87%
schools 3.06% 6.74%
a pool of charitable organizations 14.63% 17.08%
your favorite charity or charities, as

determined by a judge 11.79% 12.58%
other 22.05% 13.26%

The graph in Figure 2 below provides an alternative way to view the percentages from Table 8.
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Prompt 1: If you died intestate without heirs, who would

you want to inherit?
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state your closest distant your place of  schools
government  friends, as relatives worship
determined
by a judge
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a pool of  your favorite
charitable charity or
organizations charities, as
determined
by a judge

Figure 2 Prompt 1 distribution of answer choices as a percentage of the total within each income category with “not sure”

responses filtered out.
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As to the second prompt—whether respondents would be comfortable with letting the
court determine the beneficiary most important to them—a 28.48% minority of respondents
indicated that they would be comfortable, whereas a 57.05% majority of respondents indicated
that they would be uncomfortable, and 14.48% indicated that they were not sure. When results
from the second prompt were filtered by annual income, there was little change in the

distributions between answer choices. Table 9 shows the income-filtered results.

Table 9 Prompt 2 answer choice based on annual income.

Prompt 2 answer
choice Respondents by Annual Income
Less $25,000 | $50,000 | $75,000 | More
than to to to than
$25,000 | 49,999 $74,999 | $99,999 | $100,000
comfortable 30.16% 25.54% 30.15% 29.93% | 27.82%
uncomfortable 50.26% 60.61% 54.27% 58.50% | 59.86%
not sure 19.58% 13.85% 15.58% 11.56% 12.32%

One difference between the income-filtered responses and the non-filtered responses was that the
lowest income group chose “not sure” more often than the other income groups (19.58%
compared to 11.56%-15.58%) and chose “uncomfortable” less often than the other income
groups (50.26% compared to 54.27%-60.61%). Females indicated that: 23.5% were
“comfortable”; 59.5% were “uncomfortable”; and 17% were “not sure.” Males indicated that:
34% were “comfortable”; 54% were “uncomfortable”; and 12% were “not sure.”

The results of the second prompt were adjusted by filtering out the “not sure” responses.
Table 10 shows the results from the second prompt based on annual income when “not sure” is

filtered out.
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Table 10 Prompt 2 answer choice based on annual income with “not sure” filtered out.

Prompt 2 answer
choice Respondents by Annual Income
Less $25,000 | $50,000 | $75,000 | More
than to to to than
$25,000 | 49,999 $74,999 | $99,999 | $100,000
comfortable 37.50 29.65 35.71 33.85 31.73
uncomfortable 62.50 70.35 64.29 66.15 68.27

As Table 10 indicates, a stronger majority response emerges with the “not sure” responses
filtered out. Overall, a strong majority of respondents were “uncomfortable” with giving a court

broad discretion to distribute an intestate estate.

V. ANALYSIS

A. Escheat Discriminates Against the Poor

One proposed characterization of escheat is that it functions as a penalty default that
prods benefactors to disclose their preferences in an estate plan.®® Penalty defaults do not
necessarily achieve efficiency, and they tend to discriminate against poorer benefactors, as poor
individuals are more likely to die intestate.®” For this reason, it is important to mind the desires
of lower income individuals, to the extent that their preferences diverge from those of higher
income individuals.

A Gallup poll taken in 2016 reported that a majority of Americans do not have a will,
highlighting the importance of intestacy laws.®® In addition, the poll reveals that the number of
individuals who have a will has diminished significantly from 2005 to 2016 across all income
categories,® suggesting that intestacy laws in general are growing in importance. Exceptional
cases such as that of Roman Blum aside,” the poll indicates that individuals with lower annual

incomes are less likely to have a will than individuals with higher annual incomes.”" A rule of
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escheat contrary to probable intent is bad for everyone, but especially for the poorer individuals

whose estates are more apt to be governed by such a rule.

B. Escheat Does Not Effectuate Decedent Intent

My empirical study shows that, in the absence of surviving family members, an escheat
to the state fails to effectuate decedents’ probable intent. In fact, distribution to the state
government was the /east popular choice among respondents in this survey. Existing American
statutes offer no viable alternative to this framework. Although many states direct escheated
funds to education-related purposes,’? “schools” was the second least popular choice of taker
among respondents in this study.

These findings remained the same across income categories. There was also little
divergence between male and female respondents, except that females more strongly opposed an
escheat to the state. Individuals overall and individuals in the lowest and median income
categories preferred that their “closest friends, as determined by a judge” inherit in the absence

of heirs.

C. States Should Not Broaden the Scope of Heirship

Broadening the scope of heirs could provide a practicable alternative to escheat in some
instances. Although giving distant relatives inheritance rights would effectively reduce the
opportunity for an escheat to occur, it could make probate administration more complex. As
relatives become more remote in kinship from the decedent, proving heirship becomes more
difficult.”® In addition, the more distant the decedent's relatives, the more likely they are to be
persons with whom the decedent had no personal or social ties.”* The administration of testate
estates could also be complicated by giving distant relatives inheritance rights because the law
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requires heirs to be identified and located so that they might have the opportunity to contest
wills.”

Whereas the results of my empirical study strongly support the argument that escheat
does not effectuate intent, they do not lend commensurate support for the proposition that states
should broaden the scope of heirship. Although the answer choice “distant relatives” was not
specifically defined, it was somewhat average in terms of popularity. Respondents indicated
stronger preferences that close friends inherit in the absence of immediate family members.
Among the alternative categories of takers, “your closest friends, as determined by a judge” was
a more popular choice than “distant relatives” for four out of five income categories.

Respondents’ favoring of close friends over distant relatives suggests that at least some
states are not effectuating intent by allowing distant relatives to inherit as heirs. In particular,
states that follow the rule of unlimited inheritance, whereby the search for heirs can continue up
a family tree without end, would do better to confine heirship to nearer branches of a family.
The only conceivable justification for unlimited inheritance is that it reduces the incidence of
escheat under circumstances where the law of escheat achieves undesirable results. My study
confirms that respondents prefer distant relatives over the state as takers in intestacy. Still, by
reforming the law of escheat to provide for a more popular taker of last resort, legislators could
better effectuate intent than by benefitting distant cousins whom the decedent may hardly have

known, or may never even have met.

D. Giving a Court Broad Discretion Would Not Effectuate Intent

Giving a court broad discretion to effectuate intent of a decedent who dies intestate with
no heirs could serve as a viable alternative to an escheat. Foreign jurisdictions that provide

versions of this alternative have served principally to benefit dependant nonrelatives over the
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Crown when intestate decedents lack close relatives. States in the United States could enact
similar statutes, effectively reducing the opportunity for an escheat to occur.

Yet, the results from my empirical study do not support the prospect of giving courts
broad discretion as an alternative to fixed rules of escheat. Respondents were generally
uncomfortable with letting a court determine what beneficiary was most important to them. This
was true among all income categories and was more pronounced among female respondents than
among male respondents.

Interestingly, this finding at least partially contradicts the results of the first question
posed in my study. The plurality preference among the lowest and median income respondents
for “your closest friends, as determined by a judge” as takers in the absence of close family
members assumes that a court will have discretion to determine who those closest friends are.
Thus, the popularity of distribution to “your closest friends, as determined by a judge” among a
large segment of respondents conflicts with the sentiment expressed by the same segment of
respondents that they felt “uncomfortable” with “letting the court determine which choice of
beneficiary is most important to you.”

Because this sentiment in response to the second question represents a majority response,
while the preference for distribution to friends represents a plurality response, the results of the
second question should have priority. That still leaves possibilities for reform of the law of
escheat. The results of the first question indicated a preference for “a pool of charitable
organizations” and also for “your favorite charity or charities, as determined by a judge” over
“schools” for all income categories. One possible way to better effectuate intent in the case of an
escheat without relying on judicial discretion would be to allocate escheated funds to a pool of

charities. This choice is supported by the fact that “schools” was selected by 4.19% (4.87% with
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“not sure” filtered out) of respondents, while “a pool of charitable organizations” was selected by
13.62% (15.84% with “not sure” filtered out) of respondents. These fractions remain slightly
lower than the preference for distant relatives—another nondiscretionary option—which was
selected by 14.48% (16.83% with “not sure” filtered out). Still, these results probably
undercount respondents’ preferences for charities when one considers that the discretionary
version of the charities option—distribution to “your favorite charity or charities, as determined
by a judge”—was selected by an additional 10.48% (12.18% with “not sure” filtered out) of
respondents.

In sum, my study suggests that states could better effectuate intent by adjusting the
destination of escheated funds without building discretion into the law of escheat. A pool of

charities appears the optimal recipient of last resort.

VI. CONCLUSION

In the future, a more complete analysis of escheat could be accomplished by expanding
on the hypothetical questions asked of respondents in the current empirical study as well as by an
examination of probate records, specifically of people who died with wills but without heirs. In
addition, given that the law of escheat can vary among states, studies relying on local data could
yield more insightful results. While an online survey of the sort I have conducted has advantages
over a telephone interview, including quick turnaround time and automatic gathering of results, it
also has disadvantages, such as lack of interaction between interviewer and interviewee. This
lack of interaction could skew results when respondents do not fully understand or appreciate the
questions they are being asked. Thus, a telephone or in-person interview might be more ideal for

questions that are potentially confusing to respondents.
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Even without follow-up studies, one point appears clear. The law of escheat would
benefit from reform. Its current framework in the United States ill-serves the core purpose of
inheritance law generally, and of rules of intestacy in particular: the effectuation of decedents’

probable intent.”®
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