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A NOMINAL CREDIT: WHY DONOR RECOGNITION SHOULD NOT LIMIT THE
DEDUCTIBILITY OF SECTION 170 CHARITABLE CONTRIBUTIONS

“The glory of nobility is but a nominal credit begged from dead men, a trifling title
raked from their graves, who are long since dissolved into dust and ashes.”

- George Webbe, A Posie of Spiritual Flowers, 1610

“What’s in a name? That which we call a rose
By any other name would smell as sweet.”

- Romeo and Juliet (11, ii, 1-2), circa 1595

In figuring their federal income tax liability, individuals are generally entitled to
deduct from gross income the amount of their charitable contributions. Charities
often recognize such donors for their gifts by associating donor names with the
projects such donors make possible. In 2015, Lincoln Center made headlines when
it recognized David Geffen’s $100 million gift by placing his name on what the
Center had previously named Avery Fisher Hall. The story renewed a debate over
whether donor recognition should affect the amount of such donor’s charitable
deduction and, if so, how. This Note argues that donor recognition should not affect
the amount of a taxpayer’s charitable deduction. The Internal Revenue Code and
regulations promulgated thereunder, common law, and policy all support this
treatment because the tangible benefits to society when donors agree to be
recognized far outweighs the nominal benefits to the donors receiving such
recognition. This Note then reviews two proposals to limit the charitable deduction
for recognized charitable gifts. The Note concludes that these proposals, if adopted,
would at best drive perceived abusive donors merely to use alternative vehicles to
secure tax-free recognition and, at worst, would chill a centuries-old practice that
recognizes and encourages those who would provide voluntary non-governmental
response to need and promise in their communities.
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INTRODUCTION

In 2015, New York’s Lincoln Center reached a $15 million deal with the Avery Fisher
family allowing the Manhattan arts charity to cease recognizing the pioneering acoustical engineer
and Center donor with an eponymous concert hall.! The concert hall was facing severe challenges.
Its forty years showed, especially compared to the newer spaces outcompeting it for audience.
Ironically, the hall suffered poor acoustics. Estimates placed a rebuild in the $500 million range
and, apparently, the Fisher family declined to provide the charity with such funding.? The deal
gave the Center express permission to recognize a new donor whose gift would ensure project
completion.®> Within four months, the charity proudly announced that entertainment mogul David
Geffen had pledged $100 million. The Center also announced that it would recognize the donor by
styling the rebuilt venue, “David Geffen Hall at Lincoln Center.”*

But what’s in a name? Charities have long recognized their most generous donors by
including donor names on a host of things, including bronze plaques, programs, buildings, and
entire organizations. This practice has not greatly concerned common law judges, or Congress.
Under section 170 of the Internal Revenue Code, individual taxpayers are generally entitled to
deduct from gross income the amount of their charitable contributions, no matter how a charity
recognizes such taxpayers for their gifts.’ But the David Geffen recognition—and especially the
Fisher family acquiesce to it—renewed a debate over whether donor recognition should affect the
amount of such donor’s charitable deduction. ® In other words, for the purposes of the Internal
Revenue Code, when a charity recognizes a donor for a gift, is such recognition a “nominal credit”
incidental to a gift that furthers its charitable mission, or is recognition a financial return benefit to
the donor—ripened into contract—that must limit the amount of a donor’s charitable deduction?
This Note argues that recognition is merely a nominal benefit to the donor that should not affect

the amount of such donor’s section 170 charitable deduction.
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Part One explores whether law and policy support limiting a recognized donor’s charitable
deduction and concludes that they do not. Part Two explores the proposals of two legal scholars,
Professors William Drennan and Linda Sugin, who argue that donor recognition should limit
deductibility. Professor Drennan argues that the fair market value of donor recognition should
affect deductibility and Professor Sugin argues that the duration of recognition should affect it.
Part Three presents the author’s disagreement with these arguments. First, as Professor Evelyn
Brody has recognized, property, and not contract, is the proper legal doctrine to apply. Second, a
reduced deduction is ill fitting with the legal and theoretical justifications that underlie the
charitable gift deduction, especially Professor Henry Hansmann’s capital formation theory. Third,
the donor recognition question is analogous to corporate sponsorship wherein charities must pay
unrelated business income tax on corporate advertising revenue, but not when charities merely
recognize their corporate sponsors. Fourth, the way private foundations and donor advised funds
recognize their donors, and the fact that public entities recognize non-donors, illustrate how
changing the current regime would probably not curb perceived abuses, but would likely create
perverse outcomes.

I. LAW & POLICY SUPPORT THE FULL DEDUCTIBILITY OF RECOGNIZED GIFTS

Analysis of charitable law issues begins with a requisite reference to the 1601 English
Statute of Charitable Uses, and the quotations that introduce this Note derive from that era. Many
modern charitable causes would be familiar to early-moderns like Shakespeare and George Webbe,
such as religion, education, hospitals, social services, and the care of bridges. Others would appear
foreign, including international relief and development, community and private foundations, and
United Ways. Unlike the clerics who solicited gifts in the early modern era, the modern solicitor

is a lay professional. 7 Their tactics are effective; in 2014, individual and institutional donors
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contributed $358.38 billion to U.S. charities.® This represents a 2015 federal tax expenditure of
$48.80 billion.” In 2013, donors made 32 gifts of $100 million or more.'” In comparison, John
Harvard—a contemporary of John Locke—was recognized when an upstart College named itself
for him in exchange for his book collection, then valued at £400. Then, as now, such recognition
was neither uncommon nor frowned upon.!! Law and policy justifications illustrate why donor
recognition did not negate the charitable nature of a gift then, nor the deductibility of such a gift
today.
A. Statute and Common Law Authorize the Full Deductibility of Recognized Gifts

The charitable gift deduction is a matter of long standing in the federal income tax regime.
The Sixteenth Amendment to the United States Constitution authorizes Congress to levy an income
tax.'? Congress may levy such tax on gross income, defined as accessions to wealth, clearly
realized, and over which a taxpayer has complete dominion.'? In calculating the amount of his or
her tax, a taxpayer may take only such deductions from gross income as is clear provision therefor,
and only as a matter of legislative grace.!* The Code articulates a clear provision for deductions
regarding charitable gifts: first, section 501 generally exempts qualified charities themselves from
income taxation.'> Second, section 170 allows a taxpayer to take as a deduction “any charitable
contribution” thereto.'¢

Section 501 generously exempts charitable entities from most income taxation.!” The
section is generous in the sense that Congress has never precisely defined what is charitable and,
generally speaking, avoids weighing in on questions of charitable worthiness. This treatment is
longstanding.'® When President Woodrow Wilson signed the United States Revenue Act of 1913
into law, the Act contained the section’s precursor.!® The section reflected the longstanding

tradition of common law judges in that it contained no precise definition of “charity.” Instead,
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Congress tautologically defined as charitable those entities organized for “religious, charitable,
scientific, or educational purposes.”?® This treatment continues today when section 501(c)(3)
includes in its exemptive purview an even wider variety of entity types and charitable objects.?!
Although the Internal Revenue Service and the States?? challenge charitable exemption from time
to time, deference and trust are the hallmarks of the Service’s approach to charities. 2* This
approach is perhaps best evidenced by the exploding and ongoing growth of the number of
charities in the United States, ?* and the Service’s 2008 decision to grant presumptive public
charity status to new applicants for tax-exempt status. >

Section 170 enables taxpayers to deduct from income the full value of their charitable
contributions.?® The section permits a taxpayer to deduct from gross income the amount of “any
charitable contribution,” defined as a “contribution or gift” made within the taxable year and
validated under regulations promulgated by the Secretary.?” The section also requires taxpayers
making any contribution of $250 or more to provide the Secretary with a written acknowledgment
stating, among other things, the value of any goods or services the recipient provided the donor in
consideration in whole or part for the gift. This type of transaction is referred to as a “dual
character” transaction because the payment comprises part gift, and part purchase.?® Although
section 170 disallows a charitable deduction when a taxpayer fails to substantiate certain gifts, the
statute itself does not itself limit the donor’s deductible amount for the value of consideration
received.?” Rather, those rules are contained in various regulations promulgated by the Secretary.

Regulations and guidance promulgated by the Secretary limit the charitable deduction
amount when charities provide valuable consideration in exchange for gifts. But some valuable
consideration is disregarded in this calculus because it is insubstantial. The Service has long held

that, within the meaning of Section 170, a charitable contribution or gift must be “a payment of
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money or transfer of property without adequate consideration.”*® Taxpayers have the burden to
show that all or part of a payment is a charitable contribution or gift. Generally speaking, a taxpayer
may not deduct the fair market value of goods or services the organization provides in return for a
gift. However, the Service carves out an exception for certain goods or services, which are
disregarded for the purpose of limiting deductions and need not be included in written
substantiations. These goods and services include, among other things, unsolicited low cost items,
logoed items, token items, newsletters, and donor recognition.

Even if donor recognition is valuable consideration of some quantum—perhaps as a
privilege, a right, or a return benefit—the Service disregards it for the purpose of the charitable
gift deduction. At least since 1955, the Service has held that certain rights and privileges do not
negate the charitable nature of the contributions for which such rights and privileges are
bestowed.?' For instance, being known as a donor is not considered to be a significant return
benefit with monetary value.>* Instead, since the right and privilege of recognition is incidental to
the organization’s charitable function, the only return benefit of such recognition is the
“satisfaction of participating in furthering the charitable cause.”? Furthermore, when a charity
recognizes its benefactor by memorializing her on a plaque or similar commemorative item, such
recognition does not disqualify full gift deductibility.>*

The United States Supreme Court, in Hernandez v. Commissioner of Internal Revenue,
stated, although in dicta, that recognized gifts are fully tax-deductible.’® The Court’s matter of fact
treatment of donor recognition as it relates to tax deductibility is unsurprising when considered
alongside the longstanding common law rule that donor recognition does not invalidate a gift’s
charitable nature. For instance in Jones v. Habersham, a case that pre-dates the modern federal

income tax, the United States Supreme Court ruled that a donor’s insistence on recognition does
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not invalidate a gift’s charitable nature for the purpose of establishing a valid charitable trust.*®
Habersham, a rare United States Supreme Court probate case, involved the next of kin of Miss
Mary Telfair, who sued the Telfair estate’s executor Habersham to set aside certain charitable
bequests in their favor.?” Among those charitable bequests Miss Telfair gave to the Georgia
Historical Society her family land and home, along with its fixtures and attachments and significant
personal effects.’® Miss Telfair insisted on prominent perpetual gift recognition and included in
her will the following detailed instructions and conditions:

[T]his devise and bequest is made upon condition that the Georgia Historical

Society shall cause to be placed and kept, over and against the front porch or

entrance of the main building on said lot, a marble slab or tablet, on which shall be

cut or engraved the following words, to-wit, ‘“TELFAIR ACADEMY OF ARTS

AND SCIENCES,” the word ‘Telfair’ being in larger letters and occupying a

separate line above the other words . . . and that no part of the same shall be used

for public meetings or exhibitions, or for eating, drinking, or smoking, and that no

part of the lot or improvements shall ever be sold, alienated, or incumbered, (sic.)

but the same shall be preserved for the purposes herein set forth. And it is my wish

that whenever the walls of the building shall require renovating by paint or
otherwise, the present color and design shall be adhered to.*’

Notwithstanding these painstaking instructions for memorialization—including the donor’s own
choice of paint hues and engraving fonts—the court upheld the gift’s charitable nature on the
grounds that “directions tending to perpetuate the memory of the founder do not impair [a
charity’s] public character or its legal validity.”*

Habersham 1is just one example of the common law rule that donor recognition does not
negate the charitable nature of a gift made for public benefit. For instance, in the 1947 California
case of In re Butin’s Estate, the charitable nature of a public memorial was not negated by a donor’s
insistence that her name be displayed on it.*! There the court held that when a gift is made for the
public benefit, “it is immaterial that the donor may also benefit by his request that the inscription

on the monument shall contain his name.”*? In the 1920 Massachusetts case of Massachusetts

Institute of Technology v. Attorney General, the gift of Boston attorney Charles Herbert Pratt to
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establish the Pratt School of Naval Architecture and Marine Engineering was charitable despite
his requirement that the school bear his name in perpetuity.*® There the court held that “the
direction to erect a memorial of bronze in the interior of the building is a mere incident in the
construction of the building; and the testator's motive to commemorate himself and family does
not prevent the main purpose from being charitable.”** In the case of In re Graves’ Estate, the
Supreme Court of Illinois also refused to negate the charitable nature of a bequest providing for
construction of a public drinking fountain, even though the fountain recognized the donor and
included a full-size bronze statute of his prizewinning horse, along with the horse’s celebrated
racing record.®

These cases, among others, rest upon or align with the rationale articulated in the oft-cited*®
case of Fire Insurance Patrol v. Boyd.*’ The Fire Insurance Patrol was a late-nineteenth century
professional fire brigade organized as a corporation in Philadelphia whose purpose was to protect
and save life or property threatened by fire.*® The Patrol was supported entirely by contributions
from different fire insurance companies. However, unlike other paid fire brigades of the time
whose purpose or incentive was to protect only insured property, the Patrol was charged with
protecting all lives and property regardless of insurance status or private fire marks.* Plaintiffs
Boyd were the widow and minor child of one decedent Boyd who was killed by negligent Patrol
employees.>® At that time, the doctrine of respondeat superior did not apply to public corporations
or charities in cases of negligence, but it did apply in negligence cases to private corporations.’! If
the Patrol was a public charity, the Court must hold it harmless in the wrongful death action. If
not, the Patrol was liable. The lower court held that, since the Patrol’s donors were motivated—if
only in part—by self-interest, the Patrol was not a public charity, and it was therefore liable for

the wrongful death of Mr. Boyd.>?
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The Supreme Court of Pennsylvania reversed.>® The court drew considerably upon its
ruling two decades earlier in Miller v. Porter.>* In that case the court held that a private university
named for its—apparently—quite vain testamentary benefactor was charitable in nature, donor
recognition notwithstanding.>® Said the Miller court, “[i]f an act to be a charity must, indeed, be
free from any taint of selfishness, very much that passes under the name is spurious, whilst the
genuine article is so extraordinary a virtue that we ought not to wonder that an inspired Apostle
ranked it above the christian (sic.) graces of Faith and Hope.”® Thus the court reasoned that even
if the donor’s sole intention was to immortalize himself by perpetuating his own name, the
university was no less charitable because of it.”’

In Fire Insurance Patrol the Pennsylvania Supreme Court advanced this notion, holding
that—at least where donor recognition is concerned—motive is irrelevant to a gift’s charitable
nature.’® In language pertinent to the current debate over donor recognition, the court observed
that donor motivations are complex—and wholly unselfish gifts rare.’® Writing for the majority,
Judge Edward Paxson personified donor motivation using the image of a serpent “coiled up”
within the heart of the donor, and known only to God.%° Judge Paxson intimates that, as it regards
inquiry by a court of law, a donor’s “secret motive” is either too difficult to discern with certainty,
or, as a matter of personal conscience, is simply inappropriate for profane adjudication. In either

(13

case, the court did not apply a motives test, which it feared would result in “serious
embarrassment,” and possibly even the failure, of some of Philadelphia’s “noblest and most useful
public charities” whose donors’ motives mixed self- and other-regard.®' Other states widely

adopted the general rule in Fire Insurance Patrol that the charitable nature of a gift is determined

by its purpose, and not the donor’s motive.%?
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Regarding the income tax deductibility of charitable gifts under modern tax law, donor
motivation does matter—but only to “dual character” transactions. To qualify as a contribution or
gift, a payment to a charity must be made without expectation of a “financial benefit commensurate
with the amount of the transfer.”®> However, payments to charity oftentimes take on the dual
character of part gift and part purchase.®* Such dual character transactions include, among others,
(1) memberships; (2) “token” goods; and (3) the benefits received at charity fundraising events
such as food and beverage, auctioned or sold items and entertainment. The Service allows a portion
of such dual character transactions to be deductible, but only if the amount paid is: (1) in excess
of the consideration received; and (2) if the excess payment is “made with the intention of making
a gift.”’® Thus the Supreme Court held in American Bar Endowment that for a dual character
transaction to be deductible, a taxpayer must demonstrate to the Service that the excess payment
must have been made with charitable intent.%

But this narrow holding does not reverse the general rule in Fire Insurance Patrol that
donor motive is irrelevant to the charitable nature of a gift.®’ First, it is important to distinguish the
section 170 charitable giving regime from the section 102 gift and inheritance regime, a distinction
that plagued United States Tax Court opinions for a decade.®® In the 1960 case of Commissioner
v. Duberstein, the United States Supreme Court established that intent does matter to the
determination of a section 102 gift, which “proceeds from a detached and disinterested
generosity.”® The following year, the United States Tax Court in DeJong v. Commissioner—a
case concerning the non-deductibility of tuition fees to a religious school—extended the
Duberstein intent standard to section 170 charitable gifts.”” The DeJong opinion inaugurated a
decade-long split among those courts that applied the subjective Duberstein ‘“disinterested

generosity” test to section 170 gifts, on the one hand, and those who applied an objective structural

10
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analysis relating to the substantiality of benefits received in exchange, on the other.”! The issue
came to a head in 1971 when the United States Claims Court, in Singer Co. v. U.S., refused to
apply the Duberstein test to section 170 charitable gifts, and instead applied an objective test.”?
Although the United States Supreme Court did not directly rule on the holding in Singer, Justice
Marshall relied considerably on the case’s “structural analysis” in his majority opinions in
American Bar Endowment and, a decade later, Hernandez.”

Second, American Bar Endowment is narrowly focused on business-like dual character
transactions and it does not apply more generally to charitable gifts that lack such a dual character.
Respondent American Bar Endowment generated a net profit to support its charitable mission by
selling insurance to its members above its costs. The question in the case was whether those
members were allowed to deduct as a charitable gift the net profit amount of such policies they
paid. To answer this question, the threshold inquiry for the court was whether the members’
payments exceeded the market value of the insurance they received. Since the individual
respondents did not demonstrate that they could have purchased similar policies at a lower cost to
them, they did not demonstrate that they had made a transfer of money without adequate
consideration and they had not made a charitable gift.”*

In American Bar Endowment, the United States Supreme Court adopted the Service’s two-
prong test in Revenue Ruling 67-246 for determining when part of a “dual payment” is
deductible.” The threshold inquiry in this test is whether such payment exceeds the market value
of the benefit received. Because the taxpayers in American Bar Endowment had not made
payments in excess of the benefit received, the court was able to dispose of the matter on the
threshold inquiry. If the taxpayers had demonstrated that their payment had been “clearly out of

proportion” to the benefit they received, then—and only then—would the court have addressed
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the question of whether the payment was made with charitable intent. If, in the alterative, the
American Bar Endowment had provided its members with no consideration in exchange for their
payment, or if such consideration were insignificant or insubstantial, the two-prong test under
Revenue Ruling 67-246 would not apply, the intent prong would be unreachable, and the Fire
Insurance Patrol’s selfish motive rule would apply.

The court’s subsequent opinion in Hernandez v. Commissioner’® aligns with the Fire
Insurance Patrol line of cases and the court’s prior holding in Jones v. Habersham that donor
recognition does not invalidate charitable intent, nor is it a substantial benefit that triggers the
American Bar Endowment dual character transaction analysis. In Hernandez, the issue was the
deductibility of payments to the Church of Scientology for auditing services.’’ Unlike the
taxpayers in American Bar Endowment, the taxpayers in Hernandez did not argue that their
payments were dual character transactions.’® Instead, they argued that their entire payment was a
charitable gift to which the quid pro quo analysis did not apply because the payments were in
exchange for religious services.”® Writing for a divided court, Justice Marshall denied the
taxpayer’s argument that the Code categorically exempted payments for religious services. Instead
he referenced the Second Circuit case of Foley v. Commissioner to draw a careful line between
those payments for religious services that were non-deductible, such as payments for parochial
school tuition, and those that were deductible, such as the saying of masses as a memorial for the
deceased, attendance at masses and High Holiday services, and donor memorial plaques.®® In the
latter cases, the recognition benefits to the donor were considered incidental to the primary benefits
bestowed upon the members of the faith and the general public.5!

Justice Marshall’s interpretation of the legislative history around the “contribution or gift

limitation” in Hernandez®* also aligns with a regime in which donor recognition is considered
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incidental to a gift, and not a good or service made in exchange for it. But the analysis is not
incredibly precise. Indeed, section 170 gifts are “contributions” made with “no expectations of a

financial return commensurate with the amount of the gift”®?

and Congress doubtless had little
desire to allow a deduction for payments made to charities in exchange for goods and services. But
Justice Marshall probably goes too far when he ascribes to Congress the intent to ban from
charitable contributions “any quid pro quo.”®* First, the legislative history from which he draws
support is related to section 162(b), and not section 170, and it is the section 162(b) trade or
business limitation that applies to “payments” when there is “no expectation of any quid pro
quo.”® Second, even if the legislative history for section 162(b) is relevant to section 170, the
specific controls the general® and since a “financial return” is more specific than a “quid pro quo,”
Congress was presumably looking to prohibit only financial quid pro quos, and not just any of
them.?” Third, the notion that any quid pro quo would spoil an otherwise valid charitable gift is
baldly inconsistent with Justice Marshall’s position in Hernandez that some quid pro quos, like
the saying of masses, attendance at religious services, and memorial plaques, are allowable.®® In
sum, donor recognition has long been treated as incidental to a gift, and even the most egoic of
gifts has been upheld time and again as a charitable object, worthy of full deductibility.
B. Policy Justifications Support the Legal Rule

Policy justifications generally support the rule that donor recognition does not affect the
charitable nature of a gift.3° But just as the arguments supporting the charitable sector’s exemption
from income taxation are heterodox,” a unifying narrative justifying the charitable deduction has
proven elusive. °l For instance, Yale Law School Professor John Simon searched Christian

scripture, the Oxford English dictionary, the Charity Commission for England and Wales, United

States case law, the Restatement (Second) of Trusts, State law, and the Internal Revenue Code,
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seeking whether there might be a law of charity, only to reach the conclusion: “Probably not.”*?
The quest to define charity is further complicated when one decentralizes Christian and Anglo-
American narratives. The Jewish tradition of tzedakah, the Muslim tradition of zakat, the Hindu,
Jain, and Buddhist traditions of dana, and Maori giving circles, among others, all have something
unique to say on the matter. In sum, charity is heterodox, non-synchronous, uncoordinated, and
even wild.”?

Given this heterodox American experience of charity, a heterodox policy justification for
the charitable sector’s exemption from tax is probably to be expected. Although notions of

t,°* theories branch

voluntary action for the public good, broadly construed, provide a starting poin
widely from this stump of Jesse.” For instance, the exemption helps to correct when the public
sector provides suboptimal levels of collective-consumption goods, *® also referred to as
government’’ or regulatory failure.”® Similarly the exemption helps to provide public goods when
the free market fails to provide sufficiently by market forces or contractual devices.” Some justify
the exemption because charitable giving fertilizes a seed-bed for diverse public policy innovations,
all of which balances pluralism and cohesion in the civil society ecosystem.!?’ Others justify the
exemption since it enables citizen self-expression and non-state collective action.'®! And the list
goes on.'*?

A unifying narrative for the charitable deduction has proven equally elusive. Various
theories have justified the deduction on the definition of the tax base, as a subsidy for nonprofit
capital development, as a means of encouraging altruism, and as a subsidy for donative support,
among others. With so many different narratives, a complete analysis of policy justifications for

the deductibility of the recognized gift would be prohibitively expansive, and simply beyond the

scope of this Note. However, many of the most significant recognized gifts, like Geffen’s, involve
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non-profit capital development. Therefore Professor Henry Hansmann’s capital formation theory
deserves special attention.!'®® In short, if law and policy have the effect of making capital
development for non-profits difficult, and if the charitable deduction is not a sufficient inducement
to correct for such difficulty, then donor recognition should be welcome and encouraged if it helps
mitigate the difficulties non-profits face in raising capital.

The capital formation theory supports the full deductibility of recognized gifts because
recognition can meliorate the capital development incentive limits placed upon non-profits. The
Code prohibits tax-exempt organizations from distributing profits to their directors, officers, and
shareholders. !°* Professor Hansmann calls this limitation “the non-distribution constraint.”!%
Non-profits tend to proliferate in areas where the market is unable to adequately police producers
by means of contractual devices. This contract failure tends to occur in instances where the donor
and service recipient are separated from one another, when public goods are at issue, where
consumers are willing to pay different amounts for the same services, when such services take the
form of implicit loans, and where certain complex personal services are involved. In these areas,
people are willing to give because, thanks to the non-distribution constraint, non-profit directors
and officers lack the requisite incentives to profiteer.'%

The non-distribution constraint encourages giving, but it also makes non-profit capital
development difficult. Most importantly, the non-distribution constraint prohibits charities from
selling equity.'%” So, instead, charities have to rely on donations, retained earnings, and debt
financing to expand. Access to tax-exempt private activity bonds helps'®®—along with their
corresponding opportunities for arbitrage'*—as does exemption from income and property tax,'!°
and endowment returns.'!! But, as capital development tactics, each has limitations. For instance,

borrowing increases long-term debt, risks forfeiture of collateral assets in the case of default,
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stresses operating budgets, and can reduce an organization to receivership.!'? Effective arbitrage
requires low-interest rates, which are not equally available across charitable subsectors and various
anti-abuse rules exist.!'> Endowment returns fluctuate year-to-year since few charities in the post-
Uniform Prudent Investor Act era maintain the old orthodoxy of a fixed-rate approach to
endowment management.''* And retained earnings (unrestricted funds) may not be available for
organizations whose directors and boards cling inexplicably to the misplaced notion that nonprofits
should just break even.!!>

The limits of these tactics illustrate the importance of charitable giving as a capital
development tool. Philanthropic development is not without its critics and challenges.''® But,
compared to the other capital development methods mentioned previously, philanthropic

118

development can be relatively cheap,!!” can generate positive and free publicity,'!® it is firmly

119 jt creates assets, it can relieve stress on

rooted in the culture of non-profit organizations,
operating budgets and margins, and it can send positive signals to the community.!'?° Moreover,
philanthropic development is not exclusive of other development methods and, when paired with
such methods, philanthropy can amplify their benefits.!?!

Recognized donors play a critical role in capital development because they lend credibility,
validity, and legitimacy to a non-profit’s mission, leadership, and strategic direction.'?? Unlike
their Gilded Era antecedents, today’s high net worth individuals experience a noteworthy amount
of respect and admiration in society, sometimes taking on near-salvific qualities.'>* Thus, when a
non-profit secures a note-worthy donor and recognizes her, such recognition sends an important
signal to other potential donors, and to the community as a whole, of the merits of the project, and

of its momentum.'?* Furthermore, that donor can be especially persuasive in soliciting his or her

peers based on the fact of his or her giving, the size of the contribution, and the risk taken in being
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an early supporter.'>> Conversely, when donors—especially lead donors—eschew recognition, the
result is doubly bad. Non-profits with anonymous lead donors forfeit signaling value, and lose out
on a lead donor’s unique and special power to motivate others. Finally, since donor recognition
has become ubiquitous, donor anonymity may actually de-legitimate a cause’s case for support—
after all, if the lead donor is unwilling to associate his or her identity with a charity, why should
anyone else?

Recognition also matters in pledge fulfillment, and the importance of pledges to accessing
debt markets. Donors can pledge (promise)'?® gifts over many years,'?’ enabling charities to
announce very large gifts for less upfront donor cash and, in return, boosting the charity’s
signaling, publicity, '?® leverage, and balance sheet. ' Accounting rules allow charities to
recognize at present value unconditional promises to give as long as there is sufficient evidence to
support the promise made and received.!* Risk factors to consider in measuring fair value include
a donor’s creditworthiness, and other factors specific to the promise.'*! Recognition offers a
charity two important benefits in this regard. First, when a charity recognizes its donor before she
completes her pledge, the charity applies powerful social pressure that encourages the donor to
complete such pledge without incident.'*? Second, a well-recognized donor helps to justify the
donor’s creditworthiness and supports a robust present valuation, which may increase bond ratings
and lower borrowing costs.'*?

Finally, recognition matters because the charitable deduction alone is an insufficient
inducement to encourage philanthropic giving at present levels.'** Literature suggests that as many
as eight mechanisms are determinant of individual giving including awareness of need, being
asked, cost-benefit analysis, altruism, enhancing social standing, psychological benefits, pro-social

values, and efficiency.135 Of these, only cost-benefit analysis, takes tax benefits into consideration.
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High-net worth individuals and families contribute a significant portion of the total amount of
annual gifts to U.S. charities.!*® This group is not much motivated by tax avoidance. Only ten
percent of high net-worth individuals cite reducing taxes among their motivations for giving.
Instead these individuals cite among their motivations being passionate about a cause, having a
strong desire to give back, having a positive impact on society and the world, and encouraging
charitable giving by the next generation. Charities recognize donors to encourage these pro-social
and additive behaviors, to benefit their own capital development strategies, and—in no small
part—because society considers recognizing a donor with just a note, or even a name, to be a
normal, and nominal, part of every gift exchange.
II. CALLS FOR REDUCED DEDUCTIBILITY

A. William Drennan: Where Charity and Pride Abide

A frequently cited'?” scholar in this debate—and one advocating that deductibility should
be limited when a charity recognizes a donor—is Professor William Drennan at Southern Illinois
University School of Law. In Professor Drennan’s 2012 article Where Generosity & Pride Abide:
Charitable Naming Rights, he argues that the Code should partially disallow an individual income
tax deduction for charitable gifts when those gifts result in donor recognition.'*® When a charity
names a facility for a donor, it does so “in return” for the gift'* and although donors typically
cannot claim a deduction for “return benefits,” a special rule values such naming “rights” as zero.
According to Professor Drennan, this rule creates a significant federal revenue shortfall, and
encourages donors to give to less worthy causes. To remedy these problems, whenever a charity
recognizes a donor, a related contribution should be allocated for federal income tax purposes as
“part gift and part purchase” with the portion of the contribution made “in exchange” for the name

rendered non-deductible.'4°
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Professor Drennan is concerned by evidence suggesting donor recognition has drastically
changed philanthropy, to wit: significant increases in naming opportunity availability and the
number and types of organizations offering them corresponds with an equally significant—and
problematic—increase in expectations on the part of donors that their names should be recognized
in exchange for their gifts. Today donors can put their names on anything, for nearly any charity,
and even for certain governmental agencies, so much so that it has become a notable event when
a charity elects not to offer naming rights.'*! But in the past, donors were far more modest.'*?
Historically such “mega-donors” did not bargain for public monuments to their philanthropy.
Today many do. In short, today’s mega-donors secure something that is either qualitatively or
quantitatively different than their eleemosynary antecedents—naming rights.

Apparently, whenever a charity recognizes a donor, or indicates its plans to do so, a
contractual right ripens in the donor’s person to enforce a bargain struck between her and the
charity: gift for publicity.'*® This right, styled a “naming right,” has intrinsic and extrinsic value.
Naming rights have intrinsic value because named recognition signals a donor’s position in the
social hierarchy of wealth holders, appears to endorse a donor’s beneficence, and thereby increases
social status.'* Named recognition also has extrinsic value, as illustrated by the proliferation of
lucrative sports stadium naming deals, a value attributed to advertising impressions and other
public relations benefits.!*> When a charity provides such intrinsic and extrinsic value to donors
by recognizing them, Professor Drennan asserts that the charity has made a return benefit of
monetary value made in exchange for a gift.

Since the Service generally disallows gift treatment for the portion of a transfer made to
charity in exchange for a return benefit of monetary value, Professor Drennan views full gift

treatment of donor recognition as a “special rule” exempting such naming.'*® After all, if the value
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of a rubber chicken dinner, a “Car Talk” coffee mug, or a charity auction item is not deductible,
how can a $10M perpetual naming deal be? Professor Drennan is concerned that this special rule
exempting recognized donors from taxation creates a host of problems. Among other things, the
practice is costly, it subsidizes elite personal consumption at the expense of the public fisc, violates
horizontal equity, decreases tax compliance, induces charitable mission drift, and encourages
charities to commit fraud. These negative consequences justify ending the deduction for the
naming portion of recognized gifts.

As a corrective, Professor Drennan calls to limit the deductibility of charitable gifts when
a naming component is involved. Specifically, he wishes to see either a market rate appraisal or a
uniform fractional disallowance applied to naming rights to reduce the value of the allowed
deduction. Under a market rate appraisal approach, charities would be required to provide the
donor with an estimated market value of the naming portion of a gift.'*” The charity would base
that value on advertising impressions or other correlates in the for-profit marketing world. Smaller
levels of recognition would be covered by an expanded exemption for such recognition benefits.'*®
Under a uniform fraction approach donors would be disallowed deductibility for a uniform fraction
of their gift based on construction costs and advertising values.!* In either approach, the
recognized portion of the total gift would be disallowed a deduction, with the difference between
approaches simply being how to measure the value of the donor recognition.

Professor Drennan finds support for his proposal in four major policy justifications for the
charitable deduction: altruism, subsidy, definition of income, and pluralism. First, Professor Rob
Atkinson’s altruism rationale argues that the Code should encourage selfless behaviors. !*°

Anonymous gifts are selfless, ego-denying, and humble. Recognized gifts are selfish, ego
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enhancing, and proud. Since recognized gifts are selfish, argues Professor Drennan, the altruism
rationale suggests that the charitable deduction should not apply to them.

Second, according to the subsidy rationale, !*!

the charitable deduction is rationally set at a
Goldilocks-optimal level. Too little deduction and the public donates sub-optimally. Too much
deduction creates waste. The subsidy theory argues that—at least at the Goldilocks-optimal level—
the charitable deduction will generate sufficient levels of public goods, in part by imposing a higher
tax rate on free riders. When a charity interferes with the rational rate of subsidy—for instance by
providing additional compensation in the form of donor recognition—the subsidy value is lessened
by the amount the charity has “compensate[d] the philanthropist.”!>? Donor recognition makes the
porridge a little too hot, Professor Drennan argues, and so the Code must readjust its temperature,
in the present case by reducing the recognition tax subsidy amount. Thus, only the unrecognized
portion of the gift may be subsidized without violating the theory and inappropriately taking from
the public fisc.

Third and fourth, Professor Drennan finds support in the proper measure of taxable income
theory and the pluralism theory. The proper measure of taxable income includes only those
amounts available for personal consumption. Since donor recognition is personal consumption, a
taxpayer must include in income the portion of any charitable gift that is recognized.'>* The
pluralism theory suggests that charitable giving encourages pluralism by facilitating the choice
preferences of minorities who, by definition, cannot harness the political will to do so.'>* Since
anonymous donors can still enact minority preferences, Professor Drennan believes his proposal

does not threaten pluralism or minority rights and, contrariwise, his proposal may actually

encourage pluralism by penalizing oligarchs.
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B. Linda Sugin: Your Name on a Building and a Tax Break, Too

Fordham University Law School Professor Linda Sugin has also been critical of unlimited
gift deductibility when charities recognize donors.'> In a 2015 New York Times Op-Ed.,
Professor Sugin called on Congress to enact an eighty-five percent limit in the amount of a
taxpayer’s charitable deduction when that taxpayer “insist[s]” on perpetual recognition, and to
allow a full charitable deduction to those donors who agree to recognition lasting fifty or fewer
years. The David Geffen recognition at Lincoln Center concerns Professor Sugin. She believes
that “naming rights” are burdensome, and that they arise in response to increasing demands levied
by powerful donors against relatively powerless charities. Her proposal is intended to remedy these
concerns.

Professor Sugin also suggests that discouraging perpetual gifts may generate additional
philanthropic support. She agrees with Professor Drennan that donor recognition is externally
valuable. *®* When a charity’s most valuable assets—Ilike the name of its concert hall—are
perpetual, lock-in results.!>’ The charity is charged with maintaining the facility, but it lacks
valuable opportunities to recognize new donors, making such maintenance doubly difficult, as was
the case with Avery Fisher Hall. According to Professor Sugin, a donor who limits recognition to
fifty years creates new opportunities for future donors to give generously, and avoids lock-in. The
Code should therefore encourage donors to decline perpetual recognition in favor of a quantum of
fewer than fifty years.

III. CRITIQUES OF REDUCED DEDUCTIBILITY
A. Property, Not Contract, Is the Proper Body of Law

Professors Drennan and Sugin join others'>® when they draw upon contract law and style

donor recognition to be a “naming right.”!>® The “naming” aspect relates to the identity association

that occurs when a charity links its services with the donor who made such services possible.
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Charities place a donor’s name on a building or smaller part thereof, '

allow a donor to place
language on a facility, e.g., a men’s room, or tie the donor’s name to the organization in other
ways, €.g., with a “named” professorship. The “rights” aspect of donor recognition describes the
donor’s status with the charity arising from a gift. In one sense, the concept is akin to a gratuitous
option—i.e., the donor has a “right” of first refusal to pick how that charity will recognize her.'¢!
Professor Drennan goes farther and asserts a donor’s standing to enforce a valid agreement arising
from an offer, acceptance, and valuable consideration.'®? Professor Sugin takes a weaker stance,

denying the idea that charities actually “sell” recognition, but she nevertheless encourages

Congress to treat a perpetually recognized transaction as a fictional purchase to the extent of fifteen

t,163 164

percen similar to Professor Drennan’s uniform fraction approach.

As Professor Evelyn Brody has illustrated, property, not contract, offers the relevant legal
doctrine for such gift transactions.!'®® First, donors have traditionally had considerable difficulty
on the basis of lack of standing to access the courts and enforce charitable gifts.!®® Those who
secure standing typically do so with the partnership of their state’s Attorney General.!®” For this
reason, and for the chilling effects of negative publicity on the charity, these cases often settle.!®
Second, charitable gifts are subject to the equitable doctrine of cy pres, which places in a judge’s
hands the power to redirect the proceeds of a charitable gift if the purpose for which the gift was
originally made becomes impracticable or wasteful.'® In such case, gifts are not returned to the
donor or her family, but instead applied to a charitable object reasonably close or similar to the
donor’s intended purpose, even it that involves a charity whose identity the donor never knew, or
a cause the donor could not have anticipated.'”® The Uniform Prudent Management of Institutional

Funds Act makes clear that this doctrine also applies to funds held by non-profit corporations, and

grants charities the authority to modify such funds merely by providing “notice” to remove a
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restriction on a donor fund if such fund is old and small.'”! Finally, and perhaps most relevant,
many recognized donors sign a statement explicitly allowing the charity to discard the donor’s
recognition if such recognition is no longer in the charity’s best interest. However, even absent
such agreement, charities have often removed recognition when the donor’s money, activities, or
persona become socially unacceptable due to scandal.!’? In short, a donor seeking to enforce her
recognition “rights” may find such rights to be flimsy indeed, and appealing to contract doctrine
to insist that donor recognition is valuable consideration to the donor is a weak argument with little
legal precedent.
B. A Reduced Deduction is Ill-fitting With Policy Justifications

Professor Drennan spends much of his argument defending its fit with theoretical
justifications for the charitable deduction. Equally persuasive arguments could be made to support
the contrary position. For instance, if donor recognition is not an insubstantial benefit—as he
would have us believe—then the subsidy theory and definition of income theory support total, and
not partial, disallowance. Professor Drennan asserts that the “naming portion” of a contribution

can be separated from the “gift portion™!”?

and that the fair market value of the “naming portion”
would be the amount that the willing buyer would pay the willing seller, based on advertising
value.!” But so long as no charity is in the business of selling its recognition opportunities absent
the “additional” charitable gift, his analysis is inapposite. Charities are generally unwilling to sell
donor recognition for any less than the full ask amount. Therefore, if recognition has any value at
all, then the fair market value must be the full gift amount. In this case the subsidy and definition

of income theories both require the entire payment to be non-deductible, since the subsidy would

be inefficient and the gift entirely consumption.
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Second, Professor Drennan does not explain why anonymous giving is a better policy
choice.!” The altruism rationale leads him to discount the value of a charitable deduction when
recognition is involved since anonymous giving is more altruistic than recognized giving, which
he views as selfish and ego-centric. In a narrow sense he may be right, since identity edification is
presumptively ego enhancing and anonymity presumptively ego-negating. But, apart from a
passing reference to Moses Maimonides,!”® Professor Drennan does not provide a coherent policy
reason for this preference. The problem may be one of definition. If altruism means being
“selfless,” then encouraging anonymous gifts may encourage altruism.'”” But if altruism means
helping others for its own sake, then insisting on recognition may actually be more altruistic. For
instance, if recognized gifts encourage others to give, send strong signals to the community about
the value and importance of a charity, and endorse its good works, such recognition is altruistic. If
eschewing recognition sends no such positive messages, and creates questions as to the willingness
of a charity’s donors to stand alongside the object of their benevolence, then such behavior may
actually be misanthropic.

C. The Corporate Sponsorship Regime Cuts Against Reduced Deductibility

Another critique levied against donor recognition is that it looks like corporate sponsorship
and, since corporate sponsorship is taxable, individual donor recognition should be taxable too.!”®
However, when it discusses corporate sponsorship, the Code carves out a specific area of tax-free
recognition by distinguishing between charitable advertising and recognition. For instance, when
a charity sells advertising to a corporation, that activity is generally considered to be unrelated to
its charitable mission and is therefore taxable as unrelated business income.'’”® However,
“qualified” corporate sponsorship payments made to charities are different.'®® Qualified corporate
sponsorship payments are those made without an arrangement or expectation of “substantial return

benefit.”!®! Under Treasury regulations, the mere use or acknowledgment of a name, logo, or
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product lines of a trade or business is not considered to be a substantial return benefit. Only when
such use or acknowledgement contains advertising messages, does a substantial benefit accrue.'%?
Contrariwise, “exempt organization donor recognition is not advertising.”'®3 Examples of such
recognition include “naming a university professorship, scholarship or building after a
benefactor.”!8* Qualified sponsor payments recognized in these ways qualify as support under
Section 1708 and as gifts and contributions under Section 509(a)(2).!%¢ This language lends

strong authority to the argument that individual donor recognition must be treated in the same way.

D. Reduced Deduction Unlikely to Curb Abuses, But May End Honorary Recognition

Finally, neither Professor Drennan nor Professor Sugin consider what to do with private
foundations, charitable trusts, and donor advised funds. First, should the deductibility of gifts made
to charitable trusts, private foundations, and donor advised funds be similarly limited when a name
is attached to them (in perpetuity)? Private Foundations, charitable trusts, donors advised funds,
and even LLCs have become increasingly frequent vehicles for charitable giving and family legacy
planning over the past few decades.'®” Donor advised funds, for instance, allow donors to
contribute to public community foundations or similar entities and receive many of the same
benefits as they would if they created a trust or private foundation, but generally with fewer
overhead costs, more administrative support, and fewer contribution limitations.'®¥ Donor advised
funds also enable their contributors to name their funds. Although some donors establish funds
with names intended to mask the identities of their contributors, the apparently more common
practice is for donors to name their funds after themselves. In addition to receiving recognition
from the community foundation for the initial gift and any subsequent gifts, the donors are often
recognized when the donor advised fund makes the gifts to a secondary charity. If recognition
limits deductibility, why not would the gifts establishing or contributing to named donor advised

funds, private foundations, and charitable trusts also be subject to reduced deductibility?
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Second, how should we treat the gifts such entities make when charities recognize the
entity—or the family that created it? What, for instance in Professor Sugin’s proposal, would stop
David Geffen from using a donor advised fund or family foundation as a pass-through instead of
making the gift directly, as Avery Fisher had done in the first place?'® Take for instance the
Kresge Foundation, which for eight decades offered an extremely popular challenge grant to help
conclude capital campaigns.'®® The foundation, established in 1924 with an initial gift of $1.6
million from K-Mart founder Sebastian Kresge, is headquartered in Troy, Michigan. The Kresge
Foundation issued challenge grants to charities to help them complete capital projects, especially
in a campaign’s final stages when charities feared donor fatigue would prevent successful
completion. Kresge challenge grants were vigorously advertised to donor constituencies and
charities often recognized the Kresge Foundation for their support.’®! If such contribution was
treated as part gift and part purchase, the non-deductible portion would have no effect on Sebastian
Kresge or his family, the former of whom is long dead, and the latter whose tax deductions had
already been fully claimed decades ago.

This analysis leads to one final, though perhaps more existential, concern—what about
honorary recognition when no gift has been given? If donor recognition is indeed a financial
benefit—and one significant enough to limit deductibility—would it not also be properly
considered income in the year it was received? After all, living recipients of honorary naming have
the right to refuse the use of their name or image, which would also mean refusing receipt of the
recognition’s monetary value. Those who accept such recognition would presumably accept the
value of the naming received and, subsequently, should pay tax on that income. It is reasonable to

assume that no person, even the most narcissistic, would choose to pay income tax to ensure that
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their name would be attached to some bridge, freeway, or naval vessel. Thus such a policy would
presumably curtail honorary recognition as well as donor recognition.

CONCLUSION: A NOMINAL BENEFIT

American society has long been described as comprising three sectors in equipoise, one
private, one public and one called voluntary, charitable, non-profit, or independent. From an
economic normative position this is a compromise between those who desire near-complete
government redistribution and those who would prefer near-complete free market rule. From a
politically normative position this is a compromise between those who would prefer basic
majoritarian democracy and those would rule by consensus or tyrannical minorities. Our current
system, balances between these—and other—tensions and creates space to innovate, to serve, to
educate, to play, and to dream. This Note takes the positions that—generally speaking—our
current system is better than the alternatives, that the strength of the independent sector is an
important national resource, and that its health needs promotion.

Under the Code, all exempt public charities are considered equally worthy of support. This
Note does not take issue with that policy choice. As Professor Simon aptly remarks, we are left to
“muddle through” and such is probably the best approach anyway at least in a heterodox society
that takes minority rights seriously but without granting minorities voices too much power over
the majority will. We all have preferences about which charities are best, and which should
probably not exist, but the best way to promote those views is not by changing the Code, but by
advocating for the worthiness of those charities one himself finds valuable, by giving generously,
and by encouraging others to give—possibly even at the expense of those he finds distasteful.

Indeed the Code generously supports the independent sector with a tax expenditure valued
in the $44.8 billion range. But despite the tactics of an increasingly sophisticated fundraising

community, giving as a percentage of gross domestic product has remained nearly flat at 2.20
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percent for more than four decades.'®? Even if the methods of recognizing donors have evolved
somewhat over time, the cost of the tax expenditure as it relates to the overall economy is not any
more expensive today than it was in the heyday of anonymous noble donors who gave with little
regard for their own recognition.!”® Even if such a heyday exists—and this author is skeptical
indeed—a return to it could result not only in a raw dollar decline, but potentially a decline in
giving as a percentage of GDP. But so long as donor advised funds and private foundations exist
under the current tax regime, the worst perceived abusers of the recognition “loophole” could
escape the limitation anyway.

Throughout this same time, the Code has when appropriate identified exchanges that are
more sale than gift and disallowed such mixed transaction to the extent of the return benefit. But
benefits disallowed in such cases represent real and tangible sale items like dinners, tote bags, and
coffee cups. In short, if you can buy it in the gift shop or the cafeteria—or on the free market from
a for-profit establishment—a donor probably cannot deduct it as a gift. But even when an exchange
is less tangible—as when recognition passes into advertising—the charity is disallowed from
considering such to be an exempt function and must instead pay unrelated business income tax on
the revenue. Should donor recognition pass into advertising, a remedy remains to contain and tax
it as unrelated business income—although on the charity’s side, and not the donor’s. Although the
line between recognition and advertising may be cloudy, it exists nonetheless as a potential remedy
for the most extreme cases.

And what we are really talking about here are extreme cases. As anyone who has raised
money for charity knows, donors oftentimes have to be begged and coaxed into recognition. A
final anecdote is illustrative. A prominent Chicago donor known personally to the author has a bit

of a reputation in the community for wanting recognition and—fair enough—is an excellent
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negotiator for it. But this was not always the case. The donor had long and faithfully followed
Maimonides’ command and gave anonymously, refusing all recognition. But once, on a trip to
Israel, his rabbi chided him for so vehemently avoiding recognition. The rabbi told him that—
given the donor’s position in the community as a wealthy man and as someone who had not been
recognized—many believed he had not given, and such feelings were causing others to hold back
from giving more generously. The talk was a revelation for the donor, who thereafter became more
public with his philanthropy, and went on to raise record amounts of money for worthy charities
in the United States and abroad. To those charities and the recipients of their services, allowing
recognition proved invaluable. But to him, it was simply a nominal credit, and so it should remain
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